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NOTARIAL PROTEST. 





The duties of a notary are said to be 
simple. Those who have protested commer- 
cial paper for banks have often met with dif- 
ficult questions which the ordinary layman 
could not solve without recourse to the books. 
Indeed the responsibility incident to these 
duties on the part of bankers has made it a 
serious question whether they should not be 
performed altogether by lawyers. It has 
been held that a notary employed to protest a 
bill on the wrong day by a bank is not pre- 
sumed to be a lawyer who is to revise or re- 
verse the decision of his employer as to the 
character of the bill, and can not be held 
liable for following his instructions. Such 
cases, together with the general uncertainty 
as to the status of the law with regard to the 
liability of a bank for the default of its 
notary,” may call for the exercise of legisla- 
tion, relieving the banks ina measure from 
responsibility, and reducing the list of nota- 
ries to a respectable number of competent 
professionals. In some cities (Cincinnati for 
one), a committee consisting of three lawyers 
of standing is appointed by the courts to ex- 
amine applicants for admission to the position, 
and the result has thus far been found satis- 
factory. The object can scarcely be said to 
secure any peculiar advantages to the profes- 
sion, for the position is not generally sought 
after as a lucrative one, unless it be in con- 
nection with large banks, as to exclude from 
it many who are not worthy or capable of ful- 
filling its duties. The young lawyer waiting 
for a case may view with disfavor any addi- 
tion to the ranks which will cut off any of his 
prospective notarial fees, and those who pur- 
sue the business as a sole means of subsist- 
ence must certainly discourage the aspiring 
applicant for notarial honors. ‘*What is your 
business,’ said a lawyer toa witness in the 


1 Commercial Bank of Kentucky v. Varnum, 49 N. 
Y. 269. 

2 Bellemire Bank v. Bk. of U. 8S. 4 Whart. 105; 
Fabens v. Mercantile Bank, 23 Pick. 330; 1 Parsons on 
Notes and Bills, 480, note (d). 


Vol. 10—No. 10. 





court the other day. ‘‘Notary public,’’ was 
the answer. ‘‘Do you protest for a bank?’’ 
“‘No.’”? ‘Do you know how to protest 
notes?’’ ‘I do not.’’ 

There is reason to believe that the position 
is overcrowded with such persons, many of 
whom are not even acquainted with the statu- 
tory provisions relating to the duties of nota- 
ries. And yet there is no branch of the law 
perhaps in which the duties of a public officer 
are so thoroughly defined as that pertaining 
to mercantile paper. The notary protesting 
his first note is likely to use ‘‘due diligence,’’ 
in the strictest sense of the term, and if a 
note happens to have a half dozen indorsers, 
will make it a conscientious duty to see them 
all and notify them personally if possible. 
This is certainly inconvenient when he has as 
many notes to protest as there are indorsers 
in the first instance, and he will not be long 
in learning that if he makes demand on the 
makers and notifies the indorsers by messen- 
ger or mail, he will have complied with the 
requirements of the law. The presentment 
must be made generally by the notary per- 
sonally, however, and he can not delegate his 
authority to another,* unless authorized by 
statute* or usage of the place where pre- 
sentment is made.® 

The demand must be made on the maker or 
his authorized agent,® may be made on one 
member of a partnership firm,’ should be 
made on all joint makers, if not -partners,® 
(one case to the contrary ®). In case of death 
on the executor or administrator 1° of maker, 
and on the maker himself in case of insolv- 
ency.14 A demand at the bank or place 
where payable is necess ary to charge the in- 
dorser,!” though it is held generally that the 
maker and acceptor are liable without pre- 
sentment at place designated ! in all of the 
States with the exception of Louisiana !* and 


8 Carmichael v. Penn Bank, 5 Miss. (How.) 567; 
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Indiana. If the maker removes from the 
place in which he resided and transacted busi- 
ness to another jurisdiction between the time 
the note is made and its maturity, the holder 
will not be obliged to go out of his own State 
in order to make demand either on the maker 
personally or at his new place of business or 
of residence.1® But he should perhaps use due 
diligence to find the maker’s last place of 
business or residence.17 

As to what is due negligence may be deter- 
mined from the cases. In one case!® where 
the certificate of a notary recited that ‘‘dili- 
gent inquiries had been made at several places 
of public resort in the city and elsewhere for 
the drawer of the note in order to demand 
payment, but he could not be found, nor any 
person who could tell where he was to be 
found.’’ The defendant introduced testimony 
to show that the drawer was living with his 
mother in the same city. The demand was 
held sufficient to charge the indorser. ‘There 
is no evidence,’’ said the judge, ‘‘to show that 
the holder of the note or the notary knew the 
domicil of the maker, and we are of opinion 
that making diligent inquiry for the maker 
and for his domicil without effect, excuses the 
want of formal demand ;’’ while in another! a 
notary was held not to have used due deli- 
gence because he had not inquired of the 
indorsers the whereabouts of the maker of a 
note. 

Where a note was deposited in a bank for 
collection, the notary inquired of the bank 
where the maker lived, and none of the officers 
could tell him, consulted the directory but 
could not find his name, and then made a for- 
mal demand of the bank. It was held that due 
diligence had not been used. The judge ruled 
that while it might be exceedingly incon- 
venient at times to find the place of residence 
of the maker of a note, it formed no excuse 
forthe want of knowledge if it could be ob- 
tained, and that it was gross carelessness in 
the holder to send the note to the bank for 
collection without a memorandum indorsed on 
it to show where the maker was to*be found— 
a duty which he owed both to the bank and 
its notary, and he was without excuse in 


% Alden v. Barbour, 3 Ind. 414. 

16 McGrader v. Bank of Washington, 9 Wheat. 598. 
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throwing upon the latter officer the trouble, 
annoyance and possible risk of finding out a 
fact for his benefit with which he was pre- 
sumed to be himself acquainted and with 
which he ought to be acquainted in fact.2° 

As to the manner of giving notice, undoubt- 
edly the safest way is to notify the party to be 
held, personally when he resides in the same 
city with with the holder, otherwise by mail. 
While the eurlier cases have held that where 
the indorser lived in the same town with the 
holder, notice by mail was insufficient unless 
it was shown that the parties actually received 
the notice in due time,#! some of the author- 
ities justify notice by mail in large cities, 
where there is a penny post by which the par- 
ties are in the habit of receiving their let- 
ters,22 as in London, where it is held sufficient 
to deposit notice in any authorized receiving 
house.?? Though it is generally held, however, 
that the post-office is to be used as a means of 
transmission only and not as a place of de- 
posit,*4 it is believed that the custom of no- 
taries in large cities is to use the mail where 
the indorser resides at a distance from the 
bank in the same city. Due diligence is re- 
quired in such cases and careful inquiry as to 
the residence of the indorsers is necessary ; 
merely sending the notice to the address given 
in the city directory is not sufficient.25 The 
notice must in such case be properly address- 
ed and when deposited in the post office duly 
addressed and prepaid ; there is authority for 
holding that the transmission of the letter 
through the mail is at the risk of the person 
to whom it is sent.76 

The holder need only notify the party 
whom he wishes, so that if a note has several 
indorsers the one to be held liable may alone 
be notified. Banks receiving notes for collec- 
tion having a number of indorsers instruct their 
notary to sendto the last indorser; or banks 


2 Packard v. Lyon, 5 Duer, 82. é 

21 Bowling v. Harrison, 6 How. 248; Hyslop v. Jones, 
8 McLean, 96; Pierce v. Pender, 5 Met. 352; Kramer 
v. McDowell. 8 Watts. & S. 138. 
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forwarding notes for collection, with their let- 
ters inclose notices addressed to all the in- 
dorsers, as this is held sufficient to charge 
prior indorsers.2”7_ It is the custom with some 
banks, however, to order separate notices to 
be sent to each of several indorsers and is 
certainly the safest way to charge all of the 
parties. 

The time within which notice should be 
given is often a matter of statutory regula- 
tion, often established by local decisions. A 
reasonable time which was a question of fact 
for the jury, was formerly laid down as the 
criterion regulating the giving of notice.** 

Some cases held that the holder was bound 
to send notice by the mail of the next day 
after dishonor,”’ but it is now generally de- 
cided that the holder should send the notice 
as early by the mail of the day after dishonor 
which does not start at an unreasonably early 
hour.®* 

In the computation of time a month is con- 
strued as alunar month, according to the com- 
mon law, as a calendar month according to 
the law merchant.*! The law of leap year, 
with respect to notes, takes no notice of parts 
of days and as to the 29th of February it 
takes no notice of the whole day. The 28th 
and 29th are computed as one day, so that a 
note dated the 28th of February, 1880, pay- 
able two months after date, would be due on 
the 3d of May.* 
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CAN HUMAN AND ANIMAL BLOOD BE 
DISTINGUISHED IN CASE OF BLOOD 
STAINS? 

In the recent trial of Hayden, at New Haven, 
Conn., charged with having murdered Mary E. 
Stanard, some very interesting and important 
testimony was delivered by experts in physical 
science as to the ability of scientists to detect and 
distinguish human blood by the character of the 
blood corpuscles.- Dr. Treadwell, of Boston, who 
claimed to have experimented extensively with 
the microscope in the examination of blood cor- 
puscles, was of opinion that he could distinguish 
human blood from the blood of any or all other 
animals by the size and form of the corpuscles; 


27 Wamesit Bank v. Buttrick, 11 Gray, 387. 

% Robertson vy. Vogle, 1 Dall. 272; Gurly v. Get- 
tysburg Bank, 7S. & R. 324. 

® Lenox v. Roberts, 2 Wheat. 373; U. S. v. Barker, 
12 Wheat. 559. 

#1 Parsons on Notes and Bills, 511. 

31 Profatt on Notaries, 105. 
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while Dr. Woodward, of the the United States 
Army at Washington City, and one of the 1iost dis- 
tinguished microscopists of our age, was very con- 
fident that human blood could not be distinguish- 
ed from the blood of certain animals of the mam- 
malian species, by the measurement of the blood 
corpuscles with the aid of the microscope. Other 
distinguished scientists testified in the case touch- 
ing the point involved in the opinions expressed 
by the gentlemen named. The conclusion to be 
drawn from the testimony of all those experts is, 
that by the appearance and measurement of the 
corpuscles under the microscope, blood can be dis- 
tinguished from all other substances, but that 
human blood can not be identified and dis- 
tinguished with any degree of certainty from the 
blood of certain of the lower animals, either by 
microscopical measurement, or by chemical analy- 
sis, or by any other test now known to the scien- 
tific world. A similar conclusion was reached by 
our distinguished scientists, professors of physi- 
ology and chemistry in the University of Missouri, 
not so much, however, from personal experiments 
as from an examination of standard authorities 
upon the subject, as will appear from the official 
correspondence had between Governor Phelps and 
Dr. Laws, President of the State University, in 
July, 1879, in reference to a case then pending in 
the Clark County Circuit Court, against one Wm. 
Young for the alleged murder of the Spencer 
family. It seems that a question was raised in the 
case as to whether certain blood stains on defend- 
ant’s clothing were from the blood of a human be- 
ing or from an animal, and this query induced a 
thorough examination of the subject by the dis- 
tinguished gentlemen in the State University, and 
through the kindness of Dr. Laws we have had the 
pleasure of reading the result of their investiga- 
tions as given by them to the Governorin response 
to his letter to Dr. Laws. We regard the ques- 
tion involved as one of great importance to both 
the legal and the medical professions, and the 
opinions of these scientific gentlemen, expressed 
from a disinterested standpoint with reference to 
an important legal investigation then pending, 
are certainly entitled to a respectful consideration. 
They have compiled the latest utterances of the best 
authors and most eminent professors of physical 
and physiological science upon the subject, and it 
will furnish the most convenient and reliable infor- 
mation to be obtained in a medico-legal investiga - 
tion involving the indentification of human blood. 

For this correspondence we are indebted, as 
will be seen below, to Hon. H. 8S. Kelley of Savan- 
nah, Mo., the well known jurist and authority on 
Criminal Law. We append herewith the com- 
munications in question: I. Letter from Dr. Laws 
to Judge Kelley. II. Letter from Governor Phelps 
to Dr. Laws. III. Reply of Dr. Laws to Governor 
Phelps. IV. Letter of Dr Schweitzer to Dr. 
Laws. 

I. LETTER FROM DR. LAWS TO JUDGE 
KELLEY. 


MISSOURI UNIVERSITY, 
COLUMBIA, Mo., Feb. 20, 1880 
My Dear Sir: 


You can consider the communication tothe Gov 
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ernor respecting blood stains at your disposal. As 
you think favorably of its insertion in a law journal 
rather than in a medical journal, let it take that course. 
Your good opinion appears to me a sufficient warrant, 
notwithstanding its hasty production, for allowing it 
to go before t e€ public, especially before the bar and 
the courts, as not only the true ends of justice may be 
subserved, but a great saving of the public money be 
effected by the diffusion of reliable information on the 
pointin question. It is stated that the recent Con- 
necticut case cost that State $30,000. 

The paper from Prof. Schweitzer, our chemist, was 
not furnished in time to be used in the correspondence 
with Governor Phelps, but it was prepared with that 
correspondence in hand, and it is hoped that it will 
also be inserted as it will add interest to the discussion. 

Very respectfully and truly, 8. S. Laws. 

Hon. H, 8. Kelley, Savannah, Mo. 





1. LETTER FROM GOVERNOR PHELPS TO DR. 
LAWS. 
STATE OF MISSOURI,EXECUTIVE DEPARTMENT, 
CITY OF JEFFERSON, July 2, 1879. } 
Sir: 

A criminal case is pending in the Circuit Court of 
Clark County, for murder, against Wm. Young. The 
authorities have possession of a shirt and pair of pants 
on which there is blood, and the question is whether 
that blood came from a human being or from an 
animal. The defendant says from an animal. 
If the theory of the State is correct, that blood 
was shed in July or August, 1877. Can any one 
of the professors of the State University analyze this 
blood, and will they be willing to doso, and then de- 
liver his opinion as a witness in the case? Persons 
may have a reluctance to testify to the results devel- 
oped by a ehemical analysis where the testimony may 
tend to the conviction of a person for the crime of 
murder. Young is charged with the murder of the 
Spencer family (five persons), andI make these in- 
quiries at the instance of the Prosecuting Attorney, 
Ben. E. Turner, of Clark County. 

Yours respectfully, JOHN S. PHELPS. 
Dr. 8. S. Laws, Pres’t State University, Columbia, 
Missouri. 
i1I. LETTER FROM DR. LAWS TO GOVERNOR 
PHELPS. 
MISSOURI UNIVERSITY, 
COLUMBIA, BOONE Co., Mo., July 5, 1879. } 
Sir: 

Your letter, addressed to me at the instance of the 
Prosecuting Attorney of Clark County, Benj. E. Tur- 
ner, Esq., was received by the evening mail of July 3. 
You mention a prosecution for murder now pending 
in the circuit court of that county, in which the 
theory of the State depends on determining whether 
certain stains on clothing were made by human blood, 
“*shed in July or August, 1877,’’ and put the inquiry, 
**Can any one of the professors of the State Univer- 
sity analyze this blood, and will he be willing to do so, 
and then deliver his opinion as a witness in the case?’ 

I at once placed your letter of inquiry in the hands 
of Dr. Duncan, the professor of physiology in our 
medical school, and he returned the same accom- 
panied with the following answer: 

**‘COLUMBIA, BOONE Co., MO., } 
July 4, 1879. 
Dr. 8. S. Laws: 
Sir: 

After examiniag authorities on the microscopical 
examination of the blood, especially in cases of mur- 
der, Iam unwilling to undertake the investigation, 
and from that testify before a court of justice. In the 





present state of our knowledge, it is easy to disting- 
uish blood stains from all others; but it is almost im- 
possible to decide between the red blood corpuscles of 
man and those of the lower animals, especially the 
mammalia; much more difficult is it to differentiate 
between them after the blood has become dry. Says 
Dr. Lionel S. Beale in ‘*The Microscope in Medicine, ’’ 
published in 1878, page 266: ‘‘I can hardly think that 
in any given case the scientific evidence in favor of a 
particular blood stain being caused by human blood, 
will be of akind that ought to be considered suffi- 
ciently conclusive to be adduced, for example, against 
a prisoner upon his trial.’’ 

The same author, on page 267 says, in speaking of 
human blood and that of the lower animals: ‘‘This 
isa serious difficulty, and up to this time I fear we 
must admit that we are unable to decide with sufficient 
certainty to justify us giving our evidence ina court 
of law.’’? On page 307 of ‘*Taylor’s Medical Juris- 
prudence,’’ by Reese, 1878, are these words: ‘‘There 
are no certain methods of distinguishing microscopi- 
cally or chemically, the blood of a human being from 
that of an animal, when it has once been dried on an 
article of clothing.’’ From these facts and others 
which it is not necessary to relate, I do not undertake 
the examination. If the jury are not satisfied as to 
whether the stain is blood or not, that can be easily 
determined; but the matter is too grave to admit of 
speculation. If the blood were fresh it would be 
easy to determine the character of it; also, we can 
readily distinguish between the blood of mammals 
and other animals whether the blood is fresh or not, 
but not between the blood of man and the other mam- 
malia. Hoping this is satisfactory, 

I remain yours respectfully, 
JOHN H. DUNCAN.’’ 

As I regard the position taken by my accomplished 
young colleague as judicious and valid, it may not be 
improper for me, with the view of aiding in settling 
the practice of the courts, to supplement his response 
with some confirmatory citations and statements of 
facts showing the present state of our knowledge on 
the subject, to the extent proper within the limits of a 
letter of not unreasonable length. 

1. The differential element by which the blood of 
different animals is distinguished is the corpuscle. 

2. With the exception of some ruminants, viz., the 
llama, the alpaca and the camel, the blood corpuscles 
are in all mammals the same in form and differ only 
in size. ‘*The blood corpuscles of mammalia pre- 
sent almost unexceptionally the form of bi-concave 
disks and the only slight variations in them are those 
of size.’’ H.Frey’s Histology and Histo-Chemistry 
of Man, § 68, published by D. Appleton & Co., 1874. 
Again: ‘‘The non-nucleated blood corpuscles of the 
mammalia do not differin form from those of man, 
except that in the camel and llama they are oval and 
all the lower vertebrates have, almost without excep- 
tion, oval, nucleated blood corpuscles of the shape of 
melon seed.’’ Koelliker by Huxley, p. 712. And 
again: ‘‘The differences in most of the mammalia 
are certainly slight. The form remains; only the 
diameters vary somewhat. A few ruminants, viz., 
the camel, alpaca and llama have oval cells.’? Frey’s 
Histology by Cutter, published by G. P. Putnam’s 
Sons, 1875. 

3. The physiologies abound in plates and figures ex- 
hibiting the differences of form and diameter, but 
as to the vital question of the measurements of diame- 
ters, as a general rule, there is no definite 
standard and no adequate indication of the conditions 
of measurement. ‘*‘Hence we must be on our guard 
respecting the inconsiderate employment of the vari- 
ous tables that have been published on- the size of the 
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blood corpuscles of different animals.’’ Stricker’s 
Manual, published by Wood & Co. N. Y. 1874, p. 267. 
Wharton & Stille,3d edition published by Kay & Bros., 
Phila., 1873, in speaking of the comparative value of 
the microscope in these investigations, say in § 753: 
**The results will be fully as valuable as, and open to 
fewer objections than, the chemical tests.’’ And in 
§ 755, they conclude: ‘‘But the globules in all the 
mammalia (with the exception of the camilidz), are 
so nearly alike in size and other characters to those of 
man that practically no distinction can be made.’’ In 
§ 758, Dr. J. G. Richardson, microscopist of the 
Pennsylvania Hospital, has formulated the opinion as 
to the detection of the difference between human 
blood and that of ordinary domestic animals, thus: 
‘*That in such cases a careful observer with our pre- 
sent improved microscopes may give a positive opin- 
ion.’’ And in Gilman’s revision of Dr. Beck’s Med- 
ical Jurisprudence, 1863, vol. 2, p. 147, the following 
remark is made: ‘‘Little difficulty need now be ex- 
perienced in finding in any large community more 
than one physician who could with great certainty 
identify blood corpuscles under the microscope.’’ 
Such statements are believed to be misleading; the 
identification of a corpuscle as a blood corpuscle falls 
entirely short of the differentiation of the blood cor- 
puscle of one animal from that of another; and, as to 
any ‘‘positive opinion’’ touching such differentiation, 
especially in a case of dry and clotted blood, the tes- 
timony of such witnesses as some of those cited above, 
who are experts with microscopes of the highest 
powers and all their known accessories, should reduce 
such a pretense to silence. The progress of our 
seience and the improvement of our instruments have 
in this matter repressed dogmatism and induced rev- 
erent reserve. 

4, Even the spectroscope has not relieved the case. 
The dilemma remains. Mr. Sorby, in Guy’s Hospital 
Reports, 1869-70, says: ‘‘In conclusion I must say that 
in examining some thousands of spectra, I have been 
led more and more firmly to believe that with any- 
thing lixe reasonable care there is no difficulty in ob- 
taining satisfactory proof of the presence or absence of 
dlood. I do not at present see any probability of de- 
eiding by the spectra from what kind of animal it 
came.’’ 

‘The age of a stain is no impediment to the spec- 
troscopic test.””> * * Mr. Sorby states he has * ‘been 
unable to discover hematin with the spectroscope 
after forty-four years.’’ Forensic Medicine and 
Toxicology; by Drs. Woodman & Tidy, 1877, p. 516. 

I will close these citations with another extract from 
the last named work which is a standard authority of 
recent date, and up to the most recent investigations: 
‘‘Lastly, having proved conclusively that the stain is 
a blood stain, we venture, at the risk of being accused 
of needless repetition, to add a word of caution. You 
will probably be asked these questions in the witness 
box: 


1. Was the blood human? 
2. From what part of the body was it derived? 
3. What is the probable age of the stain? 


To these questions, as a rule, you had better confess 
your inability to reply. Never venture rash answers. 
The replies can, save ina few exceptional cases, be 
little else than guesses, and it is dangerous in the ex- 
treme to guess in the witness box.’’ 

Let it be borne in mind that neither the reactions 
of the labratory, nor the lines of the spectroscope are 
of any avail in distinguishing the red blood corpuscles 
of one mammel from those of another under any con- 
ditions; also that, with the exceptions named, the form 
in the mammals is always that of a circular bi-concave 





disk, so that the only difference discernable is in the 
diameter of these disks. 

A very brief indication of the state of facts will 
sufficiently show how entirely at sea we may be in any 
given case, in the search for precise and reliable re- 
‘sults in the microscopic measurement of these diame- 
ters. The diameter of the red corpuscles of human 
blood is usually given as 1-3500 of an inch, but Koel- 
liker gives the average at 1-3600, Robin at 1-3437, Gul- 
liver in his tables, at 1-3200 of aninch. In fact the 
variations range from below 1-3000 to above 1-4000 of an 
inch. Within this range of variation fall the meas- 
urements of the red blood corpuscles of a multitude of 
mammals, viz., the dog, the monkey, the whale, the 
seal, the ass, the bear, the wolf, the raccoon, the rab- 
bit, the beaver, the badger, the otter, the oppossum, * 
the porcupine, the mouse, the rat, the squirrel, and 
others. This meagre sketch is enough to show, that 
the microscopist who would venture toinfer, from the 
measure of the corpuscles under his glass within the 
limits indicated, a ‘‘positive opinion’’ as to whether 
they came from man or one of the other mammals, isin 
much the situation of one who would venture to testi- 
fy, from an inspection of the measurejused, the kind 
of grain his neighbor had sold in market. 

It is probably unnecessary to pursue this matter fur- 
ther at present. Doubtless, appreciable differences 
exist and are approximately distinguishable in a gen- 
eral way, but they are not so settled and uniform as to 
be susceptible of precise determination. 

I am aware that there is a popular impression that 
scientific men are in possession of the means of deter- 
mining with precision whether such stains as those on 
the garments in the possession of the State in the 
pending proseeution, were caused by human blood, 
and I fully appreciate the grave consequences of the 
negative conclusion submitted above, but the evidence 
is overwhelming that we have no means of exact de- 
termination in even fresh blood; and in cases of clot or 
dried blood, as the shrivelled corpuscles may not, 
probably will not, by the imbibition of fluid, resume 
their exact original physiological dimensions, that cir- 
cumstance will also aggravate our uncertainties. It is 
understood that neither the theory of the law nor 
the interest of the State dictates the conviction of even 
the actually guilty upon incomplete evidence, and a 
theory of the prosecution or of the defense, founded 
on a supposed state of facts which man’s knowledge is 
not competent to substantiate, is doubtless in justice as 
in science, as unsubstantial as the baseless fabric of a 
dream. This incompetency is unquestionably a weak- 
ness in the administration of government, but it arises 
out of the nature of things, as man is not omniscient, 
and it has its counterpart of strength inthis, that ‘‘the 
secret things belong unto the Lord our God; but those 
things which are revealed belong unto us and our 
children forever.’’ (Deut. Xx1x 29.) Such overt acts 
as fall within the cognizance of human law imply 
overt evidence of their performance; and it is because 
this wholesome criterion does and must so often fail to 
detect the actual state of facts, that an intelligent 
recognition of the moral government of God becomes 
the under-girding of our social fabric. 

Hoping that the above answer to your request may 
be of service to the officers of the State, I have, sir, 
the honor to remain, with high regard, 

Your obedient servant, 
SAMUEL S. Laws. 
To Hon. John S. Phelps, Governor of the State of 
Missouri; Jefferson City, Mo. 


IV. LETTER FROM PROFESSOR SCHWEITZER 
TO DR. LAWS. 
Dear Sir: Noy. 20, 1879. 
I beg leave to present to you herewith my opinion 
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of the point at issue raised in the letter of Governor 
Phelps, addressed to yourself under date of July 2, 
1879, involving the possibility of pronouncing with 
unerring certainty between human and animal blood, 
in the case of stains, claimed to be blood-stains of 
over two years of age, and confining myself strictly to 
the pownt at issue, I base my opinion not so much on 
my own personal experience, as on the published re- 
sults of the labors of experts in the line of physiological 
and pathological research involved {n an answer to the 
question. It is obvious that such an answer requires 
the fulfilment of the following propositions: 

1. That human blood possesses some constituent or 
characteristic which is absent from the blood of all 
other animals in health or disease. 

2. That this constituent or characteristic is not in- 
fluenced by age, sex or condition. 

3. That removed from the system it preserves its 
identity through time and the active chemical and 
physical effects of atmospheric influences. 

No merely chemical test fulfils the foregoing three 
propositions, and the only one that has ever been 
attempted to be utilized in a legal way, is the micro- 
scopical test, based upon the shape and size of the red 
blood corpuscles, but this test leads to a differentia- 
tion merely in degree and not in kind, and since the 
influence of sex, age and disease on the physical aspect 
of blood corpuscles in man and beast has by no means 
yet been sufliciently investigated, I pronounce the de- 
cision of the question, with the knowledge we have at 
present, impossible. In support of this opinion I 
cite the following passages from authors of acknowl- 
edged reputation: 

Lehrbuch der physiologischen chemie von E. F. 
v. Gorup-Besanez, 2nd edition, 1867, page 295 
(Speaking of the red blood corpuscles of man). 

* * * The diameter of these discs is usually 1-3822 
to 1-4615 of an inch, with extremes in both directions 
of from 1-3000 to 1-6977 of an inch. From Welcker’s 
measurements the mean diameter of human blood cor- 
puscles is found to be 1-3282 of an inch. Page 346: 
Regarding the size of blood corpuscles, which becomes 
occasionally a matter of great importance in medico- 
legal inquiries, and must not be passed over here, the 
following tabulated figures are given. 

The average size of the blood corpuscles of various 
animals is as follows: Man, 1-3871 of an inch: ox, 
same; horse, 1-4800 of an inch; rabbit, 1-4286 of an 
inch: elephant, 1-2927ofaninch. Page 349 * * * tinal- 
ly, to distinguish between human and animal blood is 
in most cases impossible, or if possible at all, possible 
only when the conditions are extremely favorable. 
Page 30 * * * To distinguish a.d measure blood 
corpuscles presupposes on the one hand that they are 
still recognizable or can be made so, which in the case 
of old, slight and long dried stains is seldom possible, 
and on the other hand, that their sizes and forms are 
of sufficiently great divergence. It will therefore be 

indeed possible to distinguish in dried blood stains 
under certain conditions the blood of man from that 
of birds or fish, but not the blood of the ox 
or pig from that of man, for in this case 
the shape of the blood corpuscles offers no 
guide to distinction, and the sizes are so little dif- 
ferent from one another that they can scarcely be es- 
teemed of value in the determination of blood ecér- 
puscles that have once become dry and been soaked 
again. C. Schmidt found as the mean of 40 measure- 
ments the diameter of dried human blood corpuscles 
1-6350 of an inch, and the deviation from the diameter 
of undried blood corpuscles sufficiently great to base 
upon it a diagnosis. We must, however, in spite of 
it call for caution in all cases in which the guilt or in- 
nocence of the accused is at stake. In a sample of 





earth apparently soaked full of, and showing the 
color of coagulated blood, Erdman found on mi- 
croscopical examination bodies, which at first sight 
might easily be taken for blood cells, but which were 
derived from analga, Porphyridium cruentum Naegeli- 
Auleitung zur ausmittelung der gifte, F. I. Otto, 1870, 
page 116. Togivea reliable judgment in the case of 
blood stains being caused by human or animal blood, 
will be declined by every chemist. Die Blutproben 
vor Gericht, etc. Huenefeld, 1875, page 5. From 
glycerin I expected a conserving effect for the blood 
cells, if not alone, yet mixed with sodium chloride, 
but I was disappointed, it soon dissolves them. page 
7: If then, as is extravagantly stated sometimes, the 
microscopical test be decisive, and itis not added 
that this is meant for the non-dried blood, it may 
easily mislead the non-expert. 

A Treatise on Human Physiology by John C. Dal- 
ton; 6th edition, 1875, page 253. But by microscopic 
examination of the red globules either when fresh or 
after having been dried and again moistened, we cag 
often distinguish the blood of an inferior animal froits 
that of the human subject. * * * But if the speci- 
men contain circular globules, without nuclei, it wilk 
be impossible to say positively, in any instance, that 
they belong to human blood, and not to that of some 
animal, such as the ape or the dog, whose red globules 
nearly approach the human in size. In most of the 
domesticated quadrupeds the globules are smaller 
than in human blood; but in both the sloth and the 
elephant they are larger. If it were only required to 
decide whether a given specimen of fresh blood be- 
longed to man or to the musk deer, for example, or 
even to the goat, no doubt the difference in size of the 
globules would be sufficient to determine the question. 
But within nearer limits of resemblance it would be 
doubtful, because the size of the red globules varies 
to some extent in each kind of blood; and in order to 
be certain that a particular specimen were human 
blood, it would be necessary to show that the smallest 
of its globules were larger than the largest of those 
belonging to the animal in question, or vice versa. 
The limits of this variation have been tolerably well 
defined for human blood, but not sufficiently so for 
many of the lower animals to make an absolute dis- 
tinction possible. In the examination of stains or 
blood spots the difficulty is increased by the fact that 
the drying and subsequent moistening of the globules 
introduces an$ther element of uncertainty as to the 
exact original size. 

The Microscope in Medicine by L. S. Beale, 4th edi- 
tion, 1878, page 265. Of examining blood stains in med- 
ico-legal inquiries. In these investigations the skilled 
witness is often called upon to determine whether a red 
stain is caused by blood, and if so whether the blood is. 
that of the human subject or of one of the lower an- 
imals. The latter of these inquiries is most difficult: 
to answer, if we have to rely upon scientific evidence 
alone. In some instances, although after examination 
we may feel pretty sure in our own minds as to the 
real nature of the blood, I can hardly think that in 
any given case the scientific evidence in favor of a par- 
ticular blood stain being caused by human blood wilk 
be of a kind that ought to be considered sufficiently 
conclusive to be adduced, for example, against a 
prisoner upon his trial. Atthe same time cases will oc- 
cur in whicha strong presumption may be of value in 
weakening or strengthening circumstantial evidence: 
which is not perfectly conclusive. 

If we can succeed in obtaining good specimens of 
the corpuscles, we may with certainty distinguish a2 
blood stain from every vther substance in nature. 
But in many legal inquiries this information is of little 
importance, unless we are at the same time able to 
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prove that the stain in question is actually human 
blood, and is certainly not due to the presence of 
blood of one of the lower animals. This is a serious 
difficulty, and up to this time I fear we must admit 
that we are unable to decide with sufficient certainty 
to justify us in giving our evidence in a court of law. 

Though one might feel quite sure that a given spec- 
imen of blood was that of the human subject, or that 
of an ox, sheep or goat, it must be borne in mind that 
before we give evidence we ought to be equally cer- 
tain that the blood could not have been derived from 
the horse, pig, dog, cat or any other animal whatever. 
A feeling of certainty in our mind is however not 
enough. We ought to be able to bring forward evi- 
dence that would convince any unbiassed person who 
possessed the requisite technical knowledge and skill 
to enable him to form an opinion. Careful measure- 
ments of the blood corpuscles of animals have been 
repeatedly made. Of late years the use of very high 
powers, such as the 1-25. has enabled us to measure 
individual corpuscles with great accuracy and to de- 
termine the mean diameter in the case of any species 
of animal; but still there are sources of error which 
must not be lightly passed over. The size of the blood 
corpuscles varies in certain diseases, and it would not 
be difficult to find specimens, the mean diameter of 
which was above or below that of healthy blood cor- 
puscles. 

Dr. J. E. Richardson (Americ. Journ. of the Med- 
ical Sciences, July. 1874), has recently made some ac- 
curate measurements of the red blood corpuscles un- 
der the 1-25, and gives the tollowing as the means of 
several observations: Pig, 1-4230; ox, 1-4267; cat, 
1-4404; horse, 1-4600; sheep, 1-5300; goat, 1-6366; 
human, 1-3266. He therefore holds that we can by 
measuring the corpuscles under the 1-25 distinguish 
human blood stains from the blood stains of the ani- 
mals enumerated above. Dr. R’s observations are 
interesting and well worthy of being carefully re- 
peated, but Ido not think that at this time any one 
ought to rely upon the results of this method of in- 
vestigation as sufficiently reliable for bringing under 
the notice of a jury. 

With this I will conclude, expressing at the same 
time my regret that present science is unable to de- 
cide in such clearly important matters. 

P. SCHWEITZER, Ph. D, 
Professor of Chemistry in the University of the State 
of Missouri. 
Dr. S. S. Laws, President of the State University of 
Missouri. 








 HOMESTEAD—MORTGAGE EXECUTED BY 
WIFE UNDER DURESS — INNOCENT 
HOLDER. 





BEALS v. NEDDO. 





United States Circuit Court, District of Kansas, 
February, 1880. 


The constitutional provision that the homestead (in 
Kansas) can only be alienated ‘“‘by the joint consent ot 
husband and wife,” is not a defense to a suit brought to 
foreclose a mortgage given to secure negotiable paper, 
which has passed into the hands of a purchaser for value 
before maturity without notice of any infirmity in the 
paper, notwithstanding the wife’s signature and ac- 
knowledgment were procured by threats and menaces 
amounting to legal duress. A note executed under du- 
ress is only void as between the original parties and 
those having notice, and a mortgage given to secure a 





negotiable note is open only to such defenses as may be 
made to the note. 


In equity. 
Peck, Ryan & Johnson, for plaintiff; Dauthill & 
McFarland and Martin & Milehan, for defendants. 


FOSTER, J.: 

The plaintiff Charles L. Beals filled his bill in 
equity against the defendants, A. P. Neddo and 
Louisa Neddo, his wife, for a decree of foreclosure 
of a certain mortgage made by said defendants on 
February Ast 1876, on 160 acres of land in Shawnee 
county, the same then and now being the home- 
stead of defendants, which mortgage was made to 
J. H. Fairbank to secure a negotiable promissory 
note for the sum of $1,500, bearing even date there- 
with, and payable three years after date. Before 
the maturity of said note, and on March 27, 1877, 
the said Fairbank indorsed said note and assigned 
said mortgage for a valuable consideration to this 
plaintiff who had no notice of any infirmities in 
said papers or of any equities against the same. 

Louisa Neddo sets up in her answer to plaintiff's 
bill that she was induced to sign said mortgage as 
also the note, under threats of personal violence 
from her husband said A. P. Neddo, and that by 
reason of said duress, she never gave her voluntary 
consent to said contract, and that the said mortg- . 
age is null and void. The evidence tends to show 
that on the day of the execution of the paper by 
Mrs. Neddo, her husband threatened that if she did 
not sign said mortgage, he would cut her throat; 
that at the time he made the threat he had in his 
hand a large pocket knife, and the threats were 
made in the presence of a grown son and daughter 
of Mrs. Neddo; that shortly afterwards, in a few 
minutes, the notary come into the room with the 
papers, and Mrs. Neddo signed and acknowledged 
the same in his presence that there was nothing in 
her appearance or manner to excite the suspicion 
of the notary, or cause him to think she was acting 
under duress or excitemeat; that the money was 
borrowed and used mainly to pay off a prior mort- 
gage on said homestead given by defendants. 

The Constitution of the State, (sec. 9, art. 15), 
and statute (General Statutes p. 473, sec. 1), pro- 
vide that the homestead shall not be alienated 
without the joint consent of husband and wife. 
The constitutional and statutory provision makes 
the consent of both husband and wife necessary to 
the validity of the conveyance, and if the consent 
of either is wanting, the deed or mortgage is illegal 
in toto, and gives no title or lien whatever on the 
premises. In this respect it seems to change the 
common law rule which would only invalidate the 
instrument so far as the party signing under duress 
was concerned; and it results that the husband is 
equally benefitted with the wife under this defense, 
if it prevails, although he is the only party in fault. 

If the Constitution and statute are susceptible 
of construction permitting such defense — and the 
Supreme Court of this State appear to so hold in 
Anderson vy. Anderson, 9 Kas. 112, and Helm v. 
Helm, 11 Id. 19, itis probably predicated upon the 
ground that the husband is the agent of the grantee 
in procuring the signature of the wife to the con 
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veyance, and is bound by his acts. Bank v. Cope- 
land, 18 Md. 305. In any event, it isa defense 
which defendants, for the purpose of saving their 
homestead, have a great inducement to make, and 
once made a grantee however innocent and how- 
ever bona fide he has acted, is very much at a dis- 
advantage. 

The wife has, and in justice ought to have, the 
right to protect her home against an improvident 
husband; but she should assert her right so far as 
possible in a manner not to deceive and defraud 
parties purchasing or loaning money on the home- 
stead in good faith. Of what occurs in the privacy 
of the family circle he can know but little or noth- 
ing. The wife signs the paper in the presence of 
the notary and acknowledges the execution to be 
her voluntary act, and makes no sign of dissatis- 
faction. The grantee pays the purchase money or 
makes the loan, entirely unconscious of any defect 
in the conveyance, and after the lapse of years the 
wife asserts her rights to annul the contract. It is 
a defense which under many circumstances does 
not present equities superior to those of the 
grantee. It opens wide the door for collusion be- 
tween husband and wife fo defraud the unsuspect- 
ing purchaser, and courts of equity in any case be- 
fore declaring such conveyance void, ought to 
require the wife to make a clear and plain showing 
of fraud or duress, and that she is not guilty of 
collusion, laches or fault on her part. 

Whether the evidence for the defendants in this 
case makes such a showing I need not discuss, for 
it is settled by the Supreme Court of the United 
States that this defense is not available against the 

- purchaser of the note and mortgage before matur- 
ity for value and without notice. 

The doctrine is old and indisputable that the 
holder of negotiable paper before maturity and 
without notice, takes it clear of equities between 
the original parties, and neither fraud nor duress 
would invalidate it in his hands. See Clark v. 
Pease, 41 N. H. 425, where this matter is fully 
discussed and authorities cited. Also Hogan v. 
Moore, 48 Ga.d@62. So also is the doctrine that a 
purchaser by deed of real estate without notice 
may rely upon the record, and will take the title 
free of equities between the original parties. 
Boone v. Chiles, 10 Pet. 210; Deputy v. Stapleford, 
19 Cal. 305; 1 Story Eq. Jur. 64, 434, 436. As to 
the question whether the purchaser in good faith 
of a promissory note before maturity, who takes 
an assignment of a mortgage securing the same, 
takes the security as the note free of equities is 
one upon which there is some conflict among the 
decided cases, but the great weight of authority 
is to the affirmative. It is sufficient for this court 
that the Supreme Court of the United States has 
so held. 

The security is but an accessory to the debt, and 
follows the note and takes the same character. 
Carpenter v. Logan, 16 Wall. 271, 275; Sawyer v. 
Pickett, 19 Id. 147; 1 Joneson Mort., sec. 834 and 
cases cited. 

It follows that the plaintiff is entitled to his de- 
cree as prayed for in his bill. 








ELECTIONS—CANVASSING BOARD —MAN- 
DAMUS. 





STATE v. STEVENS. 





Supreme Court of Kansas. 
[Filed February 21, 1880. } 


The returns of an election made to the canvassing 
board showed a vote 2,947. There were in fact only about 
800 legal voters in the county. On application for a man- 
damus to compel the board to canvass these returns and 
declare the result: Held, that notwithstanding the fact 
that the duties of the board are mainly ministerial and 
that it is not charged with the duty of inquiring into the 
reception of illegal or rejection of legal votes, or fraudu- 
lent practices at the election, this court will, in the ex- 
ercise of asound discretion, not even apparently sanc- 
tion so gross an outrage on the purity of the ballot box 
by issuing a mandamus, or compel in the name of atech- 
nical compliance with duty the canvass of returns 
which are so palpably a mere farce as an expression of 
popular will as well as a crime against republican insti- 
tutions. Held, further, that returns so grossly and man- 
ifestly untrue have no force as evidence, and have no 
value in any proceeding to determine the result of the 
election. 


Original proceedings for writ of mandamus. 

S. N. Mitchell, Ady & Gratten and C. 8. Bow- 
man for plaintiff: Willard Davis, Attorney-General, 
and A. B. Jetmore, for defendant. 

BREWER, J., delivered the opinion of the court: 

This is an action of mandamus to compel the de- 
fendants, as canvassing board of the County of 
Harper, to canvass and declare the result of the 
election held in November last for county officers 
and on the question of the location of the county 
seat. The defendants, for one ground of defense, 
return that there were only about 800 legal voters 
in said county at the date of said election, where- 
as the returns as made show a vote of 2947 pur- 
porting to have been polled; that therefore at 
least 2147 of such votes were fraudulent and il- 
legal, and that by reason thereof it was impossible 
to determine and declare the will of the people or 
the true result of such election. A motion has been 
made to strike out this portion of the return, and 
upon that motion the case is submitted to-us. 
This motion is made in no technical spirit, but as 
counsel agree that there may be a speedy deter- 
mination of the substantial question involved: 
And we meet counsel in the same spirit. Our 
general knowledge of matters and events assures 
us that inan outlying and frontier county like 
Harper there is no such number of legal voters, 
and hence that the return of the commissioners 
that the large majority of such apparent vote is 
illegal and fraudulent is substantially correct. 

The question, therefore, presented is not whether 
when there have been, or is charged to have been, 
here and there illegal votes received, or legal 
votes rejected, or fraudulent or irregular practices 
on the part of the officers in any one or more 
voting precincts, the county board has a right to 
inquire into the merits of such votes, or the con- 
duct of such officers, but whether when there are 
sent into the canvassing board returns showing 
such an enormous number of votes as to be per- 
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fectly obvious that they are not true returns of 
legal votes actually cast, but simply manufactur- 
ed evidences of an attempt to defeat the popular 
will, this court will by mandamus compel the 
board to accept as true these fraudulent returns 
and canvass and declare the result as though they 
prima facie showed the actual vote. Counsel for 
relator rely upon the case of Lewis v. Commis- 
sioners, 16 Kas. 102, in which this court decided 
that the duty of a canvassing board was substan- 
tially ministerial, and that they were not to re- 
ject returns regular in form and genuine, on the 
ground that illegal votes were received, or other 
frauds were practised at the election—that such 
matters were to be inquired into by a tribunal for 
contesting elections, or in quo warranto proceed- 
ings; while the defendants rely on the case of 
State v. Marston, 6 Kas. 524, in which this court, 
after a canvass had been made, refused to compel 
by mandamus the commissioners to move their re- 
cords and keep their office at the place declared 
by the canvass to be the chosen county seat, on 
the ground that just such an outrage as appears 
in this case had been committed in the election. 
We are clearly of the opinion that the principle 
of the latter case must control this. It was said 
in that case, as it has been said in others, that 
“the writ of mandamus lies, to a great extent, 
within the discretion of the court where the ap- 
plication was made.” Now, while canvassing is a 
ministerial duty, yet it would be a singular exer- 
cise of its discretion fora court whose duty it is 
to uphold purity, justice and honest dealing to 
give even apparent sanction to an outrage so 
grossand so manifest. A canvass is a prima facie 
recognition of the truth of the returns. Com- 
pelling a canvass is compelling a prima facie rec- 
ognition of these returns as true statements of the 
votes cast. But these returns are manifestly rot- 
ten and worthless, and the truth is not in them. 
They do not fail of absolute truth through mere 
mistake or error. They are an intentional and 
immense lie. They are without value in any pro- 
ceeding or in any court as evidence of votes cast, 
for while legal and honest votes were cast yet no 
court is under obligations to attempt to sift the 
grain of truth from the mass of falsehood. 

It is urged that individuals were candidates for 
office at this election, and that unless a canvass be 
made there is no way of determining who is 
elected, and the incumbents thus continue to hold 
offices which they are not entitled to hold, and 
for which the people have chosen other persons; 
that these candidates may be in no manner im- 
plicated in wrong, and hence they should not be 
deprived of the emoluments of the offices to 
which they are elected? There may be a hardship 
in this, but if the returns are not true how will 
they show who is elected. If a party can base his 
right to an office upon nothing other than that 
which is manifestly untrue, he can hardly ever 
expect to obtain or hold it, If it be said that this 
wrong may only have occurred in the returns 
from certain precincts, and that the others should 
have been canvassed, we reply that no such ques- 
tion is here presented. The answer presents the 





matter as a whole and as though the wrong was 
universal. Perhaps, if there are returns from any 
precincts not deserving of this condemnation they 
should be canvassed and the result both as to offi- 
cers and county seat declared therefrom. Per- 
haps, upon the basis of such unimpeached returns 
the various successful candidates may by direct 
proceedings establish their right to office. It wil} 
be time enough to consider those questions when 
properly before us. All we decide now is that at 
no stage of the proceedings will this court lend its 
sanction to an outrage so gross and flagrant as 
that disclosed by the answer, and never by manda- 
mus compel any other tribunal to accept and ree- 
ognize as true that which is so manifestly a delib- 
erate and prepared lie. 

We might, perhaps, stop here, but we feel that 
we should fail in our duty if we did not call the 
attention of our fellow-citizens to the great wiong 
disclosed herein, as well as to its demoralizing in- 
fluences. No such outrage could have been per- 
petrated without the connivance, if not the open 
approval, of many. There was a county seat fight, 
it is true, and it is one of the sad things connected 
with such fights that the obligation of honesty in 
elections seems to be so often forgotten. Men, 
honorable men, will tolerate that which in any 
matter of private dealing they would scorn. Yet 
a dishonest vote cast at one election is only parent 
of many dishonest votes at another, and the bet- 
ter the men who countenance or even tolerate 
the one, the larger the number of the offspring. 
There are men, good and true, in Harper county, 
and we appeal to them for the good name of their 
county and for the influence upon free institutions 
and pure elections elsewhere, to see to it in the 
future that no dishonest vote be polled or false 
return made, no matter what may be the question 
or how deeply they may be interested in the re- 
sult. 

With this appeal, we close this opinion. The 
motion to strike out will be overruled and judg- 
ment entered for defendants for all costs. 

All the justices concurring. 


NOTE.—See 9 Cent. L. J. 137; 8 Cent. L. J. 38, 405; 
Hudson vy. Solomon, 5 Cent. L. J. 404; State v. Gar- 
esche, 5 Cent. L. J. 407; 4 Cent. L. J. 408; 3 Cent. L. 
568; 2 Cent. L. 87; State v. Woodford, 2 Cent. L. J. 
818. 
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DISSOLUTION OF CORPORATION—EFFECT 
ON JUDGMENTS—JURISDICTION. 


LEVI v. COLUMBIA LIFE INS. CO. 





United States Circuit Court, Eastern District of 
Missouri, November, 1879. 


1. When judgment is rendered against a corporation 
by one court while a suit is pending against the same 
corporation in another court which has for its ultimate 
object the dissolution of such corporation and the plac- 
ing of its affairs in the hands of a receiver for settlement 
of its business and the distribution of its assets among 
its creditors, execution will not issue on such judgment. 
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The judgment-creditor must present his judgment for 
allowance to the court which has charge of the admin- 
istration of the estate. 


2. That court which first obtains jurisdiction of the 
res or assets of a defendant, must proceed therewith un- 
interrupted by any other tribunal. 


3. The effect of the institution of proceedings against 
an insurance company by the superintendent of the in- 
surance department of Missouri, which look to the dis- 
solution of the company and the winding up of its af- 
fairs, is to vest the court in which they are instituted 
with jurisdiction over its assets, and no other court will 
interfere with its control over those assets by execution 


On the 28th of April, 1877, Abram Levi, a citi- 
Zen of Louisiana, commenced an action, on which 
summons issued returnable to the September, 
1877, term of this court, against the Columbia 
Life Insurance Company. Summons was served 
on the company, May 2, 1877. The action was 
founded on policies of insurance on the tife of one 
Morisson, deceased, issued by the defendant and 
duly assigned to Levi. September 27th, 1877, 
judgment was rendered by default in favor of 
Levi and against the Columbia Life Insurance 
Company. Judgment was in usual form, con- 
cluding ‘‘and that execution issue therefor.” 

On November 8, 1879, Lewis, Public Adminis- 
trator of St. Louis. presented a petition to this 
court, reciting the judgment, that it was unsatis- 
fied, that Levi had since died, that the judgment 
is an asset in his hands and that it had become his 
duty to revive same and enforce the lien thereof 
against the real estate belonging to defendant at 
date of its rendition, and such further lien as the 
law attaches thereto by virtue of such judgment; 
that defendant was dissolved as a corporation by 
decree of the Circuit Court of St. Louis, October 
17, 1877, and one Alexander appointed receiver, 
and as such has possession of the property of said 
company remaining undisposed of; that he has 
sold and disposed of various pieces of real estate 
upon which said judgment operated as a lien, and 
has yet in his possession certain other valuable 
real estate situate in St. Louis, upon which said 
judgment operated asa lien prior to the decree 
dissolving said corporation, and has ever since 
operated as a lien, and he prays ‘‘that said judg- 
ment and lien may be revived in his name and 
continued in his behalf as by law provided, and 
he prays that this honorable court will order an 
execution to issue for the satisfaction of said 
judgment and that his lien upon the real estate 
subject to said judgment may be enforced.” 

Alexander, receiver, appeared and made return 
that the Columbia Life Insurance Company was 
incorporated under the laws of Missouri as an 
insurance company, and was in all things subject 
to the statutes of Missouri; that on February 12, 
1877, Relfe, superintendent of the insurance de- 
partment of Missouri, filed a petition in the Cir- 
cuit Court of the City of St. Louis against said 
company, alleging among other things that it was 
insolvent, its condition hazardous, etc,, and pray- 
ing for an injunction restraining said company 
from the further prosecution of its business, for 
the appointment of a receiver to take possession 
of its assets, and hold the same for ultimate dis- 





tribution among its creditors, and for the dissolu- 
tion of the company and the winding up of its 
affairs; that on February 23d, 1877, the said court 
issued a preliminary injunction as prayed, and 
awarded process against said company; that the 
company having been duly served, entered its ap- 
pearance and answered; that on August 7th, 1877, 
an order was entered appointing Alexander re- 
ceiver, and authorizing him to take possession of 
all the property of said company, and to take 
charge of, prosecute and defend all suits in which 
said company is interested either as plaintiff or 
defendant, whether pending in court or before 
referees, until the further order of court; that 
Alexander qualified and entered on the duties of 
his office August 11th, 1877, and took possession 
of said company; that on October 17th, 1877, 
another decree was entered in said cause making 
the injunction perpetual, dissolving said company, 
declaring it insolvent, etc., and vesting the title 
of all of its property in said Alexander in trust 
for the use and benefit of the creditors, stock and 
policy holders of said company. The decree is 
set out at length, and among other things, pro- 
vides that any and all creditors, etc., having 
claims against said company, shall present the 
same to the court, and they shall thereupon be 
presented to a referee appointed in the case, who 
shall pass on them and report his action thereon 
to the court; that said Alexander has ever since 
been in possession of all property except such as 
he has sold, and holds the same and the proceeds 
for distribution among creditors in such order and 
with such priorities as the court appointing said 
receiver shall allow; that Levi during his life pre- 
sented his claim to the referee and asked that it 
be allowed as a preferred claim having a lien, out 
of the assets of the Columbia Life in the hands o 
said Alexander, and that said claim is still pend- 
ing; that Alexander holds all proceeds subject to 
the order of the court to which he makes report; 
that being the agent of said court and in all things 
subject to its orders, he is not amenable to any 
process or order made by any other court, and 
could not render obedience to any order which 
any other court might make upon him. 

The return then concludes: ‘Upon the facts 
aforesaid, said Alexander says, 1. This court has 
no jurisdiction or authority over him, and can not 
make any order requiring him to pay any sum of 
money to any person or upon any judgment. 2. 
The Columbia Life Insurance Company having 
been extinct since October 17th, 1877, no execu- 
tion can now be issued against it upon a judgment 
rendered before its dissolution. 3. The judgment 
rendered by this court September 24, 1877, in the 
case of Levi v. Columbia Life Insurance Com- 
pany, which was commenced April 28, 1877, did 
not create any lien upon any property of the 
Columbia Life Insurance Company, and no exe- 
cution can rightfully issue on said judgment. 4. 
If it were true that said judgment in the case of 
Levi v. Columbia Life Insurance Company, created 
a lien upon the property of said company, the 
same will.be allowed by the Circuit Court in and 
for the City of St. Louis, which court was the first 
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ito acquire jurisdiction over the property of said 
‘company, and has exclusive right to administer 
upon the same.’’ The case was submitted to the 
‘court and argued on the petition and return. 

The Columbia Life Insurance Company was 
proceeded against and dissolved under sec. 41, 
-art. 2, chap. 76, Wag. Stat. (the law in force prior 
ito the act of 1879), the essential and all the mate- 
rial provisions of which are that if the superin- 
tendent has cause to suspect that a company of 
this State is insolvent or unsafe he may make or 
cause to be made an examination into its condi- 
tion, and if upon any such examination it shall 
appear to said superintendent, that any company 
‘created by or organized under any law of this 
State, and doing any business mentioned in the 
first section of this act, is insolvent, or that its 
‘condition is such as to render its further proceed- 
iings hazardous to the public, or to those holding 
‘its policies, he shall file in the clerk’s office of the 
‘circuit court of the county in which such com- 
pany was organized, or in which it has its princi- 
ple office or place of business, a petition setting 
forth the condition of said company as aforesaid, 
and praying for a writ of injunction to restrain 
‘said company, in whole or in part, from further 
proceeding with its business. Such writ shall 
ithereupon issue, together with the summons 
:against said company, returnable in three days 
thereafter, which shall be served as provided by 
law for service of process upon corporations. 
* * * Upon the return of such process duly 
served, or proof of such publication made, the 
petition shall be heard summarily before said 
‘court or a judge thereof, who may at such hearing 
or at any time thereafter for cause shown, dis- 
solve, modify or continue the injunction, and 
‘shall set a day for the final hearing of said cause 
without unnecessary delay. All proceedings had, 
and orders or decrees made under the provisions 
of this section before or by a judge in vacation, 
shall be entered (of) record as of a special term 
of the court of which he is judge. One or more 
weferees versed in questions of life insurance, may 
be appointed by the court or judge to report upon 
the condition of said company, or upon any ques- 
tion of fact arising in the cause. The court or 
judge may at any time after the filing of the peti- 
tion appoint agents or receivers to take possession 
of the property of said company; and may upon 
the final hearing make such orders and decrees as 
may be needful to suspend, restrain or prohibit 
ithe further continuance of the business of said 
‘company, or any part thereof, or for the dissolu- 
tion of said company and the winding up of its 
affairs. From a final judgment or decree in any 
‘such cause, an app2al or writ of error may be 
itaken as provided by law in respect to final judg- 
ment of the court rendering the same; or if in the 
county of St. Louis, as from a final judgment or 
decree of the circuit court at special term. 

Given Campbell, for the motion; Pope ¢ 
McGinnis, contra. 

‘TREAT, J., (orally). 

M.D. Lewis, Public Administrator, has filed 
dhis petition to have the judement in favor of Levi 





revived; and notice thereof having been served 
on the receiver of the defendant (dissolved) the 
latter appeared, and not objecting thereto, it was 
adjudged that said judgment be revived in the 
name of said administrator, Lewis. Thereupon a 
rule was entered upon said receiver to show cause 
why he should not pay the amount of said judg- 
ments, or why execution should not issue against 
the realty or assets of said dissolved corporation. 

To that rule said receiver has made answer to 
the following effect, viz: That said corporation 
was a Missouri corporation; that on February 22, 
1877, the superintendent of the insurance depart- 
ment filed in the proper State court a petition for 
the dissolution etc., of said corporation; that on 
February 23, 1877, a preliminary injunction was 
issued; that on August 7, 1877, Alexander was ap- 
pointed temporary receiver, and that on October 
17, 1877, said corporation was dissolved by a de- 
cree entered in said proceedings. The other aver- 
ments in the return pertain to what has been done 
under said decree towards winding up the affairs 
of said corporation, among which it is stated that 
plaintift’s attorney presented the demand in ques- 
tion for allowance by the referee as a preferred 
claim, etc. 

The suit in this court which ripened into a judg- 
ment was brought after proceedings had been 
commenced in the State court to wind up the cor- 
poration named, and although judgment was ren- 
dered on plaintiff's demand before the decree of 
dissolution had, yet the decree operated to put 
in custodio legis of the State tribunals, all the 
assets of the corporation as existing on the day of 
petition filed. Hence the judgment of the plain- 
tiff, though valid and subsisting, must be treated 
like any other demand, duly proved, subject to be 
allowed as such on presentation to the referee in 
the State court. This court can not interfere with 
the jurisdiction and proceedings of the State court 
and its officers, who are duly administering the 
assets of said dissolved corporation. 

It may be very difficult to reconcile the several 
decisions of the United States Supreme Court con- 
cerning such questions, especially in the light of 
the two cases of Payne v. Hook; yet the current 
of its rulings and the general principle to be ap- 
plied is clear, viz: that whatever court first ob- 
tains jurisdiction of the res or assets of a defend- 
ant, must proceed therewith uninterrupted by any 
other tribunal. Were this not so, unseemly con- 
flicts and constant discord would result. 

The question raised here is not a new one. 
Twenty odd years ago the Circuit and District 
Courts of the United States had to meet the ques- 
tion; and they determined with general uniformity 
that where the res or property was in the custody 
or possession of the State tribunals, they could 
not be interfered with. Hence some twenty- 
five years ago, cases went up from Michigan and 
Pennsylvania, in which that question was present- 
ed to the Supreme Court of the United States; 
after argument a re-argument was ordered, which 
ripened into judgment in the case of Taylor v. 
Carry], 20 How. 583. The result was this ruling: 
That considering the peculiar character of our 
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government, whatever rightful jurisdiction first 
obtained custody of these matters, it must without 
interruption by other courts be permitted to pro- 
ceed. For instance, in a case of admiralty, where 
under various State laws, by attachment or other- 
wise, the res was in the custody of the State auth- 
orities, and a warrant is issued in admiralty— 
where there is exclusive jurisdiction as to some 
matters (a stronger case than Mr. Campbell’s) 
what shall be done with that process? Shall a 
United States court undertake to take the res out 
of the custody of the State officers? No. ‘So said 
this court and the Supreme Court after re-argu- 
ment. And the State court accordingly proceed- 
ed with the matter. If subsequent thereto, the 
rights of the parties having been duly considered, 
a libellant comes having a prior lien and pursues 
the property in the hands of the purchaser, his 
lien will be recognized and enforced. So stands 
the body of the admiralty law up to this hour. 

Now vice versa, suppose there was a receiver of 
this court in the custody and administration of 
certain affairs and the State courts attempted to 
interfere with such administration; this court 
would repel any such interference, and any per- 
son who, despite the lawful custody of the officers 
of the court, should attempt to interfere with such 
administration, would be in contempt. But waiv- 
ing that, whether they would or would not, this 
court would insist upon its officers administering 
the estate in due form. On the other hand if the 
State court is lawfully in possesssion of these mat- 
ters it must go on in its course without interfer- 
ence. They are independent jurisdictions for 
their respective purposes. 

Further, take the case in hand. There is an act 
to be examined—the insurance act of this State. 
I have examined them with reference to the force 
and effect of the act. Ina few words it is this: 
Under the particular laws of the State, under cer- 
tain circumstances, the State courts should pass 
preliminarily on certain matters, which might 
ultimately ripen into a decree for settlement of all 
the affairs relating to a certain matter or company. 
Now, if Federal courts or State courts elsewhere 
may proceed by their judgments to strike through 
such a settlement which is intended for the equal 
distribution of allthe assets of the company, the 
settlement may be ultimatly destroyed. Such a 
state of facts would defeat the very purposes of the 
statute. It would result in a race of diligence, 
whereby through a particular jurisdiction, it 
may be the State or Federal courts, from one end 
of the Union to the other, priorities may be obtain- 
ed, and the intention that the assets in the hands 
of the receiver for the purpose of equal distribu- 
tion among all of the demands against the com- 
. pany be entirely defeated. Consequently, when 
proceedings are instituted under the insurance act 
of the State with regard to a Missouri corporation, 
the whole matter passes into the jurisdiction and 
cognizance of the State court, and whatever oc- 
curs subsequently thereto with regard to such ad- 
ministration, must pursue such course as the court 
having custody thereof may determine as right 
and proper. If an error is committed the ordinary 





course must be pursued. Hence. without going 
further back than the case of Taylor v. Carryl, 20 
How. 584, down to the present hour, with the ex- 
ception of the two cases of Payne v. Hook,7 Wall. 
425, 14 Wall. 252, there has been an unbroken 
current of authority that a Federal court shall not 
interfere with the administration of affairs law- 
fully in the custody and jurisdiction of a State 
court. Vice versa, no State court can interfere 
with the custody and administration of the res 
which a Federal court has lawfully in custody. 
Neither the one nor the other shall interfere 
with the respective officers, to-wit: The court will 
not tolerate interference with a receiver appointed 
by it, aud on the other hand will not 
interfere with a receiver appointed by a 
State court. Thus harmony is wrought in 
the administration of affairs. If there should be 
a question arising after the administration on the 
one hand of the State or Federal tribunals through 
its receiver, not coupled with or growing out of the 
administration of the law through the respective 
courts pertaining to the conduct of its officers, 
such subsequent question might be considered; 
but not pending the litigation. j 

Hence it should be understood that the naked 
and broad proposition is decided by this court in 
this particular case, that where, under the State 
insurance act, proceedings have been instituted 
against a company which finally ripen into the 
administration of the affairs of that company, all 
intermediate proceedings must be finally disposed 
of in that tribunal, even though a judgment were 
rendered here pending the administration. In this 
case judgment was rendered. It stands as a valid 
and subsisting judgment; subject, however, in its 
order of distribution to the rules pertaining to the 
administration of these affairs under the in- 
surance act of the State. Suppose under the in- 
surance law the case against this company had 
been finally dismissed in the State court, this 
plaintiff would then have had his lien according 
to its order of priority. But he took his judgment 
subject to the determination of the State court, 
whether it should render a final decree of dissolu- 
tion relating back to the date of the proceeding. 
Consequently the proceedings here are not void; 
itis a vaiid judgment to await its orderin that 
court like any other judgment. If this is under- 
stood, that is all of this case; in other words hay- 
ing entered of record the revival of this matter 
in the name of Lewis, administrator, the petition 
is dismissed as to all other matters, and the party 
remitted to his proceedings in the State court so 
far as this case is concerned. 

Now a few words should be said with regard to 
the two cases of Payne v. Hook, supra. 

In the second case the Supreme Court of the 
United States, without expressly saying that it 
had overruled itself with regard to the matters in- 
volved in those cases, practically did so. Mr. 
Campbell called the attention of the court to that 
matter. The case was a peculiar one. This court 
was reversed, but the reasons for the reversal, if it 
becomes this court to make any comments, are 
not satisfactory. Suffice it, however, that there 
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was a reversal of the judgment. This court pur- 
sued the mandate of the Supreme Court in letter 
and spirit, and then the case weat up a second 
time, and that court shifted its ground. Hence 
whether the case of Payne v. Hook is authority for 
anything is a question. The principle involved 
was simply this: One of many distributees of an 
estate before final sé¢ttlement or determination of 
the affairs of the estate in the proper trbunal, 
to-wit, a probate court, filed a billin this court 
against the administrator and his _ sureties, 
among other things to charge him with the 
amount that would come to her as _ dis- 
tributee on a final settlement and determina- 
tion of the questions which were properly to be 
determined by the probate court. This court held 
that it could not be done. The Supreme Court 
said it could be done; because this particular dis- 
tributee was a resident of a State other than the 
State of Missouri. Now if that could be done in 
the case of a distributee why could it not be done 
in the case of a creditor; and what would become 
of the probate administration throughout the 
Union? If there happened to be a non-resident 
creditor or distributee who chose to proceed in a 
Federal tribunal, there would be brought into the 
Federal courts the administration of every such 
estate, from one end of the Union to the other; and 
the probate laws would become of no force. The 
Supreme Court said that under the Federal Con- 
stitution laws have been passed that where there 
are citizens of different States, the matter may be 
adjudicated in the Federal courts whether probate 
administration is involved or not. It is the duty 
of the courts accordingly to pass upon the matters 
and render judgment. 

Another question was presented, viz.: there 
was a defect of parties; only a part of the distrib- 
utees, not all, was before the court. Hence in the 
opinion of this court the ground was taken as to 
the defect of the parties, in favor of the demurrer. 
The Supreme Court took a different view. Sup- 
pose as was held by this court that one distribu- 
tee, and there may be a large number, cemes in 
and takes out of the administration of the probate 
court the settlement of all of the affairs pertain- 
ing to a particular estate, and it is determined by 
a proceeding in this court that he is entitled to a 
given sum of money as remaining after payment 
of all the lawful demands against the estate, a 
pro rata of which belongs to the particular party. 
The next day another distributee comes in and so 
on ad injinitum. He is not a party to the original 
proceeding; he is an entirely different party, res 
inter alios acta. 

The Supreme Court said in the first case of 
Payne v. Hook, very well, judgment having been 
rendered for an accounting in one case, the other 
distributees may come in by a supplemental pro- 
ceeding, and become parties thereto, whereby on 
final determination and settlement the gross 
amount subject to distribution may be determined 
and then divided. This court pursued that course 
under the mandate of the Supreme Court; the 
other distributees came in in a supplemental way; 
objections were interposed and the matter again 





went to the Supreme Court; and that court then 
said that was entirely wrong’; it could not be done. 
It may be considered that the two cases of Payne 
v. Hook, decide nothing; they are not in accord 
with each other, nor with the uniform rulings of 
the Supreme Court of the United States thereto- 
fore. Hence the broad principle remains, under’ 
the Constitution and laws of the country and of 
the rulings of the Supreme Court of the United’ 
States in connection therewith, that whatever 
tribunal, State or Federal, lawfully has possession: 
of the res of an estate. it shall’ proceed to the full! 
administration thereof without interference by 
another tribunal. The State courts are not hound! 
to accept any orders of the Federal c ourts in re- 
gard to their mode of determining matters right- 
fully before them; just as this court would repel’ 
any interference by the State courts with the res or 
an estate in its custody. 

It must suffice, therefore, that the motion for ex- 
ecution and for am order onthe receiver of the 
State court must be denied. 

The plaintiff can take such action on his judg- 
ment for the allowance of the same by the State’ 
court as he may be advised. 








ABSTRACTS OF RECENT DECISIONS: 


UNITED STATES CIRCUIT AND DISTRICT 
COURTS. 


JURISDICTION—ALIENS.—A Circuit Court of the 
United States has no jurisdiction of a suit in which 
both parties are aliens. The jurisdiction of this court 
is limited to the classes of cases enumerated in the acts: 
of Congress relating to the subject. Among these are’ 
**suits of a civilnature where * * * an alien is a: 
party;’’ and this is the only class here involved.- 
What is the meaning of this provision of the act of 
1798? Certainly, that when one and: only one of the 
parties to a suit is an alien. For the provision must 
be read in connection with sec. 2, of art. 3, of the 
Constitution, which confers jurisdiction on the Fed- 
eral courts. Jurisdiction is not conferred over contro- 
versies between aliens, but between a State or the citi- 
zens thereof, and foreign States, citizens, or subjects.- 
In other words (as respects the question involved),- 
between the citizens of a State and the citizens or sub-- 
jects of a foreign State. Even if Congress had in- 
tended otherwise the statute must he construed in con- 
formity with this provision. The limit of jurisdiction: 
prescribed by the Constitution can not of ceurse be* 
transcended. The statute was so construed in Man- 
talet v. Murray, 4 Cranch, 46.—Petrocokino v. Stu- 
art. United States Cireuit Court, Eastern District of 
Pennsylvania. Opinion by BUTLER, J. 6 W. J. 701. 


MANDAMUS—APPEAL—SUPERSEDEAS—AMOUNT OF 
Bonp.—Remarks of TREAT, J., on entering order for’ 
filing of supersedeas bond and discharge of county 
judges: ‘‘Perhaps in this matter it may be well for’ 
me to say a word concerning these proceedings. Im 
the Franklin County Bond Case, a mandamus issued 
against the county judges involving their arrest, and! 
Mr. Justice Miller has held, having set the example in 
the Ralls County Case, that the swpersedeas bond need 
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not be for an amount large enough to cover the judg- 
ment. in the case. During the present term of the 
‘court were parties, who, by the judgment of Judge 
Krekel which was no doubt correct, were ordered to 
be put in custody for disobedience of the order of the 
-court. What bond shall be given whereby they may be 
released from that custody? I have received a bond 
approved by Justice Miller and ordered to operate as 
a supersedeas bond. It operates as a supersedeas 
“bond, and hence the order committing them ceases, 
and the plaintiff in the case, if necessary, must go 
upon the bond as a bail bond. That is a little differ- 
-ent from what the profession has considered hereto- 
fore with regard to the matter. It involves serious in- 
quiries, all of which will be before the Supreme Court 
-of the United States. I want to explain these matters 
so that the parties may know that a supersedeas bond 
as against a mandamus need not be fora sum large 
enough to cover the amount of the judgment, be- 
«cause, I presume, Mr. Justice Miller’s reasoning is, 
there is the whole property of the county, and you can 
enforce your judgment at any time. If they go up on 
the judgment they would have to give a bond equal in 
amount to the recovery had on the judgment, yet if 
they go up, not on the judgment, but on questions 
arising on the alternative or peremptory writs of man- 
-damus.as to the power of the court, etc.,a bond sufficient 
to meet that question is allthat is needed. That isthe 
view Iexpect that he maintains with regard to these 
matters, and hence he has given a supersedeas bond in 
the Ralls County Case, whilst at common law the prac- 
tice would have been very different. I believe that what 
he said in that case passed into some law journal:— 
that whilst Judge Krekel was perfectly right if the 
-common law rule pertained to that matter, yet he held 
sitting in Chambers on the Circuit that the rigid com- 
mon law rules as to the power to grant supersedeas 
bonds do not obtain in this class of cases; and that is a 
point to be considered in the Supreme Court of the 
United States; his mandate is supreme for this court 
for the time being as entered inthe Ralls and Frank- 
lin County Cases. I mention this matter only that the 
parties connected with these matters may know this 
~view, which must be determined ultimately by the 
Supreme Court that the common law rules pertaining 
“to mandamus, as to the amount of the supersedeas 
bond, apply in these cases, practically, only as to 
-costs, because the whole property of the county is 
there subject to the judgment. Ifthe mandamus pro- 
-ceedings are held to be correct in the matter in the Su- 
preme Court, that ends it. All who have read, as I 
suppose all the members of the profession have, any- 
thing concerning the doctrine of mandamus, know 
that the common law rule is entirely different; and 
Mr Justice Miller thinks these matters are excepted 
out of those rigid rules; and that I suppose has been 
the ground of his action; and he may probably be en- 
tirely correct in that matter, inasmuch as there is 
perfect security against the judgment as long as there 
is property enough in the county to respond to taxa- 
tion, within the rules of law. And, therefore, when 
_for various reasons it is desired to test the proceedings 
on mandamus, the individual shall not be deprived of 
the benefit of an appeal to the Supreme Court of the 
United States as to those matters, unless they give an 
individual bond to pay the debt of the county. It was 
presented in the Ralls County Case followed by this, 
zand the Supreme Court must settle the practice when. 
itis reached. I only make this explanation for the 
benefit of the bar; hence, that judgment being sus- 
-pended, these county judges are entitled to the weight 
-of the decision of the Supreme Court of the United 
States in the matter. If that court says they ought to 
-obey the orders of this court the arrest must go; if 
‘they say no it must fall.—Fourth Nat. Bank v. Frank- 
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SUPREME COURT OF PENNSYLVANIA. 
October-December, 1879. 


COMMON CARRIER — CANAL COMPANY NOT A.—A 
canal company is neither a common carrier nor an in- 
surer of boats navigating the canal: its duty is to main- 
tain and manage the canal that it may be used with 
reasonable safety and convenience by the public; the 
exercise of ordinary and reasonable care to this end is 
all that is demanded. It is not liable for an injury re- 
sulting from an unknown obstruction which could not 
be guarded against without the exercise of extraord- 
inary or unreasonable care. Reversed. Opinion by 
STERRETT, J.—Pennsylvania Canal Co v. Burd. 36 
Leg. Int. 480. 


DAMAGES—WHEN TOO REMOTE —LAW AND FACT. 
—In an action upon a promissory note the defendant 
offered to prove, asa set-off, that the plaintiff had 
agreed, upon a given consideration, to satisfy a judg- 
ment which he held against the defendant; that he had 
failed to do so, and that as a consequence the defend- 
ant had been unable to raise money upon his prop- 
erty, whereby he had suffered loss. Held, that the 
alleged damages were entirely too remote and specula- 
tive, and could not be properly set-off. Held, further, 
that the question of the remoteness or proximity of 
the damages to the cause which was alleged to have 
produced them was for the court. Affirmed. 
Opinion PER CurRIAM.—Sloan v. Chamberlain. 


FIRE INSURANCE — CONDITION IN POLICY AS TO 
EXPLOSIVE OILS.— A fire policy contained this condi- 
tion: ‘‘If the insured shall keep or have in any place 
or premises where this policy may apply, petroleum, 
naphtha, benzine, or keep, have or use camphene or 
spirit gas or any burning fluid or chemical oils, this 
policy shall be void.’’ Small quantities of benzine, 
not exceeding a gallon at a time, were taken on the 
premises and used in cleaning machinery and boilers, 
and there was about a gallon of carbon oil on the premi- 
ses used for the same purpose and for lighting. Held, 
that the condition of the policy was not violated. Re- 
versed. Opinion by Paxson, J.—Mears v. Hum- 
boldt Ins. Co. 


LANDLORD AND TENANT—EVICTION—WHAT CON: 
STITUTES — ENTRY OF LANDLORD TO MAKE UNU- 
SUAL REPAIRS WITHOUT CONSENT OF THE TENANT.— 
1. Any act of the landlord which deprives the tenant 
of that beneficial enjoyment of the premises to which 
he is entitled under the lease, will amount in law to 
an eviction and suspend the rent. 2. F leased certain 
premises from H, covenanting to make all alterations 
and repairs, except such ordinary repairs as would 
make the house tenantable, and to deliver possession 
at the end of the term in good condition, ‘‘reasona- 
ble wear and tear and accidents by fire excepted.’’ 
There was no express obligation on the landlord to re- 
pair or rebuild in case of fire. The tenant was obliged 
by a fire to vacate the premises. The company in 
which the property was insured elected, under a pro- 
vision of its policy, with the consent of H, but with- 
out consulting F, to repair, and their contractor took 
charge of the key and retained possession for several 
months. Held, that as the repairs were more than 
the usual and ordinary ones for which the landlord 
was liable, and were made without the consent of the 
tenant, it was an eviction and suspended the rent. 
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Affirmed. Opinion by Paxson, J. — Hoeveler v. 
Fleming. 8W. N. 65. 


SAVINGS BANKS—LIABILITY TO DEPOSITORS FOR 
MONEY PAID OUT OTHERWISE THAN ACCORDING TO 
PROVISION OF By-Laws — FORGERY.— 1. Depos- 
itors in a savings bank having a right to rely on 
the published by-laws as to the mode in which the 
money can be withdrawn. 2. The by-laws of a sa- 
vings bank provided that-in order to draw out money 
the pass-book must be presented at the bank, and 
that absent depositors could withdraw their deposits 
on their order or check properly witnessed. Held, 
that the bank was liable to the depositor for money 
paid on forged checks to one who had possession of 
the deposit-book by the consent of the depositor, 
which checks were not witnessed as required by the 
by-laws. Held, further, that whether the depositor 
was guilty of contributory negligence in parting with 
the custody of the pass-book was not a question in the 
ease. Affirmed. Opinion PER CURIAM. — Peoples 
Sav. Bk. v. Cupps. 8 W.N. 67. 


FIRE INSURANCE-——CONDITION AS TO ‘ ‘SOLE, ENTIRE 
AND UNCONDITIONAL OWNERSHIP.’’— 1. A policy of 
insurance on personalty containing a condition that if 
the interest of the assured be other than the entire, un- 
conditional and sole ownership of the property, for the 
use and benefit of the assured, it must be so represent- 
ed to the company and be so expressed in the written 
part of the policy, otherwise the policy shall be 

oid,’ is not avoided bv the fact that the assured ex- 
ecuted to a third person, either prior or subsequent to 
the issuing of the policy, a bill of sule of the proper- 
ty in the nature of a chattel mortgage,to secure morey 
advanced to the insured, it being agreed between 
the parties that the insured should retain the use and 
possession of the property as though such instrument 
had not been executed. Where the general right of 
property coupled with the exclusive possession re- 
mains in the assured, the existence of a special or 
qualified right in a third person, to whom the proper- 
ty was nominally assigned by the insured as security 
for a loan, is not a breach of such condition. Hill v. 
Cumberland Protection Co., 9 Sm. 474, and Insurance 
Co. v. Wilgus, 7 W. N. 24. followed. 2. The so- 
called bill of sale was dated ten days prior to the date 
of the policy, but there was conflicting evidence 
whether it had been delivered prior or subsequent to 
the date of the policy. Held, that the evidence should 
have been submitted to the jury, and that it was error 
for the court to charge that the plaintiff could not re- 
cover. Reversed. Opinion by STERRETT, J.—Kronk v. 
Birmingham Fire Ins. Co. 





SUPREME COURT OF ILLINOIS. 


[Filed at Ottawa, Jan., 1880.] 


NEGLIGENCE — DEFECTIVE SIDEWALK — NOTICE 
BY CITY COUNCIL.—This action was brought by Ma- 
tilda Pennington against the City of Aurora to recover 
damages fer personal injuries sustained by falling in 
consequence of a defective sidewalk over which she 
was passing, On the trial in the court below, the 
plaintiff recovered a judgmeut, which was affirmed by 
the appellate eourt and defendant appeals to this 
court. It is objected that it was improper for the 
court below to admit in evidence the resolution of the 
common council instructing the street commissioners 
**to notify parties to repair sidewalks on South River 
street,’’ which resolution the proof shows covers 
that point in the sidewalk where plaintiff was injured, 





and to counteract the effect of the testimony defend- 
ant asked the court to instruct the jury ‘*that they 
have no right to presume from such acts on the 
part of the said city that it had actual notice that 
the sidewalk at the said place where said plaint- 
iff received her alleged injury was out. of repair, 
or in an unsafe condition. Scott, J., says: 
‘*Neither in the admission of that testimony nor in the 
refusal to give the instruction asked was there any er- 
ror. The evidence tended in some degree at least to 
show that the city authorities knew before the hap- 
pening of the accident that the sidewalk at the point in 
controversy needed repairs. What it proved or tended 
to prove was of course for the jury to determine, and 
it was not the province of the court to instruct as to 
its effect oras to what inference the jury might draw 
from it.’’ Affirmed.—City of Aurora v. Penning- 


- ton. 


MECHANIC’sS LIEN— CERTIFICATE OF ARCHITECT 
—CONTRACT OF THE PARTIES.—This was a suit by 
plaintiff to enforce a mechanic’s lien. Judgment 
went for plaintiff in the court below, and from the de- 
cree rendered defendant appeals. Among other ob- 
jections urged it is claimed by defendant that the court 
erred in admitting in evidence the final certificate of 
the architect. It is urged that this certificate is de- 
fective because it does not contain the word ‘‘specifica- 
tion,’’ and that the statement therein ‘‘the building 
being completed according to plans,’’ omits, it is. 
urged, a very important element. The force and ef- 
fect of the certificate of the architect must be de- 
termined by the contract of the parties. * * * * * 
It will be observed that the contract does not require 
the architect to state in his certificate that the work 
has been done according tu plans and specifications, 
and the omission of that should in no manner impair 
its validity. Under the contract appellant was bound 
to pay at stated times upon the certificate of the arch- 
itect certifying the amount. This court has held in a 
number of cases that where parties to a building con- 
tract agree that the superintendent shall pass upon the 
work and certify as to the payments to be made, his 
decision is binding unless fraud or mistake on his part 
shall be shown. 22 Ill. 53. No evidence was offered 
tending to show fraud or mistake on the part of the 
architect, and as the certificate of the architect was 
conclusive between the parties the offered evidence to 
contradict the certificate was properly excluded.’’ 
Affirmed.—Downey v. O’ Donnell. 


BILL IN EQUITY—PARTITION— TITLE UNDER TAX 
DEED.—This was a proceeding commenced either by 
bill in equity or by petition to partition certain lands 
among parties alleged to be the owners in fee, It is 
aileged that one Gage claims title toa portion of the 
property under a tax deed. The circuit court found 
that petitioners were the owners of the property, and 
granted a partition. Gage appeals, and claims that 
the circuit court in a partition proceeding has no jur- 
isdiction to investigate and determine what is termed 
the adverse title of defendant Gage to the property in 
question. Scott, J., says: ‘*This, we think, is a 
misapprehension of our statute on this subject. Sec. 
39, ch. 106. * * * It will be perceived it makes no 
difference whether this proceeding was commenced 
by bill or by petition. In either case the statute con- 
fers jurisdiction upon the court to investigate and de- 
termine conflicting titles to the property. The case of 
Henrichsen v. Hodgen, 67 Ill. 179, was for the parti- 
tion of lands commenced by bill. It was objected 
that Henrichsen being in possession the proper rem- 
edy as to him was at law by an action of ejectment; 
but it was held that the court having obtained juris - 
diction of the case for the purpose of partition might 
do complete justice between the parties and dispose of 
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tthe whole question of title between them. That case 
wave construction to the statute cited, and must be 
wegarded as conclusive.” Aftirmed.—Gage v. Light- 
burn. 


CRIMINAL LAW — INDORSEMENT OF NAMES ON 
INDICTMENT.—The defendants were indicted and con- 
victed in the court below of a riot. On the trial the 
State’s attorney offered to examine one John S. Hal- 
Jett, as a witness on behalf of the people, but the 
counsel for the defendant objected to his examination 
upon the ground that his name did not appear cor- 
Yectly indorsed on the indictment. Thereupon the 
State’s attorney withdrew the witness and gave notice 
that he would call him afterwards—the indictment 
having the name of James 8S. Hallett instead of 
John S. Hallett indorsed: Subsequently the State’s 
attorney again offered to examine said Hallett. 
The defendants objected upon the same ground 
.as formerly, but the eourt overruled the objec- 
tion. This ruling is assigned for error. SCHOL- 
FIELD, J., says: ‘‘There was no error in this. It has 
been the settled law of this State since the decision in 
Goodwin vy. People, 3 Scam. 89, decided in 1841, that 
the prosecution ‘is not confined to the list of witnes- 
ses indorsed on the indictment and furnished previous 
to the arraignment, but that the circuit court in the 
exercise of a sound discretion, and having a strict re- 
gard to the rights of the community and the prisoner. 
may permit such other witnesses to be examined as 
the justice of the case may seem to require.’ 14 Ill. 
A33; 70 Ill. 171; 74 Ill. 144. 1t does not appear here 
that the defendants could have been surprised by the 
examination of this witness. There does not appear 
to have been any other person present of the name of 
Hallett at the time, place, when and where the trans- 
action occurred; and it is apparent that the only mis- 
take was in writing James instead of John in making 
the indorsement. It would, moreover, seem that the 
defendants by the delay before examining the witness 
after the notice was given that he would be examined 
Ahad ample time within which to prepare to meet his 
evidence. At allevents if this delay was not sufficient 
and the defendants were really taken by surprise by 
the examination of the witness, it devolved upon them 
to affirmatively show it, and that they have not at- 
tempted.’’ Upon other grounds the decision of the 
Jower court was reversed.—Sagg v. People. 


MORTGAGE—FORECLOSURE—ADVERSE LEGAL TI- 
TLE, NOT UNDER THE MORTGAGE.—This was a bill 
in equity brought to foreclose a mortgage on certain 
property in Chicago. Appellant was made a party 
defendant to the bill under the allegation that he has 
or claims some interest in the mortgaged premises. 
Appellant put in an answer in which he set up an ad- 
verse legal title to a portion of the mortgaged prem- 
ises by a tax deed, and expressly denied the allegation 
of the bill that his interest in the property was subject 
to the lien of the mortgage. A decree of foreclosure 
was rendered and defendant appeals. CRAIG, J., says: 
*“Tt will be observed that the final decree rendered in 
the case bars and cuts off whatever title the appellant 
Gage had in and to the mortgaged premises, when it 
appears from the answer and the evidence that he did 
not claim title under the mortgagee or his grantee, but 
asserted an independent adverse title derived from a 
sale of the premixes for the non-payment of taxes. 
The question is whether a court of equity, when a bill 
is tiled to foreclose a mortgage, .can take into consider- 
ation and pass upon adverse legal titles such as were 
set up by this defendant in his answer. It has always 
‘been supposed that a court of law was the proper 
forum in which to settle and determine adverse legal 
titles to real estate where all questions of fact in rela- 





tion thereto can be submitted to and determined by a 
jury. Weare aware of no authority holding that an 
ordinary bill of foreclosure forms an exception to this 
general rule of law. In a bill to foreclose a mortgage, 
not only the mortgagor but all persons claiming by, 
through or under him or under his chain of titie, are 
proper and necessary parties to the bill, but we have 
not been referred to a single authority which sustains 
the right of a complainant in such a case to bring in a 
party who claims adversely and have such adverse ti- 
tle passed upon and settled by decree. Indeed, we 
believe the authorities are all the other way. See 6 
Paige, 637: Barbour on Parties, 493: 5 Leigh, 192; 4 
Paige, 206; 6 Otto, 340; 6 N. Y. 82. Other authori- 
ties, where the same principle has been decided, might 
be cited, but we do not deem it necessary. Decree 
must be dismissed as to appellant.’’ Reversed.— 
Gage v. Perry. 


NOTE MADE BY MARRIED WOMAN — DELIVERY— 
STATUTORY POWERS. — This was a suit originally 
brought in the Superior Court of Cook County by 
Martha J. Boardman upon a promissory note payable 
to her order, signed by D. S. Taylor and his wife, 
Esther E. Taylor, the defendants in this suit. A trial 
was hadin a verdict and jydgment against both de- 
fendants. The case was then taken to the appellate 
court, where the judgment was affirmed, and defend- 
ants bring the record here and ask-for a reversal. 
The evidence shows that the consideration for the 
notes was the surrender by the plaintiff of certain 
notes against the Coan & Ten Breck Company; that 
the note was signed by the defendants and placed in 
the hands of one C. O. Ten Breck, and that the latter 
delivered it to the plaintiff. The superior court gave 
the following instructions for the plaintiff: ‘‘ Even if 
the jury believe from the evidence that the note in 
question was signed by Mrs. Taylor before July 1, 
1874, yet if the jury believe from the evidence that the 
note was delivered on or after July 1, 1874, to the 
plaintiff by the defendants, or any one for them, Mrs. 
Taylor is liable upon the note as well as her hus- 
band.’’ SHELDON, J., says: ‘*This instruction was 
wrong. By statute in force July 1, 1874, ‘Contracts 
may be made and liabilities incurred by the wife and 
the same enforced against her to the same extent and 
in the same manner as if she were unmarried.’ Rev. 
Stats. 1874, 576, §6. Prior to July 1, 1874, Mrs. Tay- 
lor, being a married woman, had no power to give 
sucha note. If it were made and delivered by her 
before that time it would be void. But if it were de- 
livered by her after that time it would be valid, al- 
though she had signed it before that day. So it would 
be if it had after that time been delivered by some oue 
for him under authority from her, given subsequent 
to that day, but not if so delivered in pursuance of 
authority from her given previous to July 1, 1874. 
Now the jury were authorized by this instruction to 
find this nute to be a valid note against Mrs. Taylor, if 
after July 1, 1874, it had been delivered by Ten Breck 
to the plaintiff in pursuance of authority conferred on 
him by Mrs. Taylor before that date. But before that 
time Mrs. Taylor was totally incapacitated to give such 
a note or to give any binding authority to do any act 
essential to the making of the note, so that Ten Breck 
could not have been her authorized agent to deliver 
the note by virtue of any authority conferred by her 
previous to July 1, 1874. The delivery is the essentia 
thing in the execution of a note, it having no legal 
inception until it is delivered. Wecan not take the 
view which is urged that the note being in the control 
of the signers in July they might have recalled it, and 
not having done so and the delivery being in July, 
that the note is binding upon Mrs. Taylor, The sign- 
ing of the note by her before July 1, 1874, was merely 
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null; it imposed no obligation and created no duty, 
and there was nothing for her to recall. She is not to 
ibe held liable by virtue of any thing done or said by 
her previous to July 1, 1874. There must have heen 
some affirmative action on her part after that time to 
make the note of any legal effect, so far as she is con- 
cerned. This the instruction did not recognize. It 
was faulty in not requiring that the one who might 
have delivered the note for Mrs. Taylor had authority 
from her to do so.’’? Reversed.—Taylor v. Board- 
man. 





SUPREME COURT OF INDIANA. 


January, 1880. 


WILL—LIFE ESTATE OF WIDOW — CONDITION IN 
RESTRAINT OF MARRIAGE.—A will provided as fol- 
lows: ‘‘To my beloved wife I give and devise, in lieu 
of her interest in my lands, the farm on which we now 
reside,’’ ete., ‘‘during her natural life, or so long as 
she may remain my widow.’’ Held, that the wife 
took a life estate, and her subsequent marriage did 
not terminate the estate. By the will a life estate is 
first given. and this is attempted to be cut down bya 
condition in restraint of marriage. Affirmed. Opin- 
ion by WORDEN, J.—Coonv. Bean. 


PLEADING — CONSTRUCTION OF — CONTRACT OR 
TortT.—A paragraph of complaint charged that ona 
certain date, at the request of defendant, plaintiff cut 
and hauled to the track of the defendant 300 cords of 
wood; that defendant agreed that if plaintiff would so 
deliver said wood it would without unreasonable de- 

ay measure the same and pay him therefor the sum of 
$2.25 per cord; that he delivered the wood but the 
defendant refused and failed to measnre it and wholly 
neglected te méasure it, and that the wood was de- 
stroyed by tire from sparks from defendant’s locomotive 
thiough the carelessness and negligence of de- 
fendant and without fault of plaintiff, etc. De- 
fendant answered that the alleged contract was void 
by the statute of frauds. The main question was 
whether the paragraph sounded in contract or in 
tort. WORDEN, J., said: ‘‘Standing alone and 
viewed without reference to the other pleadings it 
might be difficult to determine to which class of ac- 
tions it belongs. The paragraph must be regarded as 
based upon the alleged contract and counting upon the 
alleged breach in refusing to measure the wood, or 
upon the alleged tort in negligently suffering the 
sparks to escape from the locomotive and destroy it. It 
must be one thing or the other and not a contraction 
of both. 61 Ind. 290. It must be held that the para- 
graph sounds in contract and not in tort. The doubt 
concerning it is removed by considering the other 
pleadings. The first and third paragraphs, which 
were withdrawn during the trial, were pased upon 
contract with which a paragraph for a tort could not 
be joined. The defendant pleaded to the paragraph 
the statute of frauds, a matter entirely applicable to 
the paragraph if it be deemed as counting upon the 
contract, but wholly inapplicable if founded upon 
tort. The plaintiff neither demurred to the paragraph 
of answer nor moved to strike it out, but took issue 
upon it, thereby conceding its applicability to the par- 
agraph. With issues thus formed, the plaintiff could 
recover only upon the alleged contract, and not upon 
mere proof of the tort. 64Ind. 106. The court, how- 
ever, charged the jury that the plaintiff was entitled 
to recover on proof of the tort. This was radically 





wrong.’’ Judgment reversed. BIDDLE, J., dissent- 
ing.—Pitisburg &c. R.Co.v. Noel. 





SUPREME COURT OF KANSAS. 
February Term, 1880. 


DEFECTIVE ALLEGATIONS — EVIDENCE ~—- PRAC- 
TICE.—1. Defective allegations in a petition may 
sometimes be cured by subsequent proceedings in the 
case, and held, that if there were any defective alle- 
gations in the petition in this case they were cured by 
the subsequent proceedings. 2. Where no objection 
is made to the introduction of evidence, no material 
error is committed by permitting its introduction. 3. 
A witness introduced to prove a conversation is not 
required to give the exact words of the conversation 
unless he can remember them. Where he can not re- 
member the exact words he may give the substance of 
the conversation — giving it as nearly in the exact 
words of the person using them as he possibly can. 
And where he attempts to give the conversation and 
does the best he can, his evidence is not to be ex- 
cluded if he sufficiently remembers the conversation, 
so as to give the substance of it inany form. Insuch 
a case it must be received and considered for what it 
is worth. Affirmed. Opinion by VALENTINE, J. 
All the justices concurring.—Grandstof v. Brown. 


MONEY HAD AND RECEIVED — EVIDENCE—PRAC- 
TICE.—1. In an action by A against M for money had 
and received it is admitted on trial and found by the 
jury that M received the money and is responsible to 
A for its payment; but M claims that he is responsible 
only as the agent of A, or as a guarantor, while A 
claims that he is responsible as borrower; and the jury 
find that the money was received by M from A in ac- 
cordance with the terms of a certain letter from A’s 
agent to M, which letter contains among other things 
the following: ‘‘You * * * * to draw upon me as 
you need the funds for this purpose, becoming re- 
sponsible to me for the funds lent you on your drafts, ’’ 
and there is nothing in the letter showing that M 
was to receive the money in any other capacity 
than as above stated in the letter: Held, that, accord- 
ing to the terms of said letter, the money that was 
transferred thereunder from A to M, was ‘‘lent,’’ 
and that M became responsible therefor as a borrower. 
2. Where a jury renders a general verdict and makes 
special findings, and the special findings are inconsis- 
tent with each other, and some of them with the gen- 
eral verdict; and where the general verdict and some 
of the special findings are in favor of the defendant, 
and one of the special findings is in favor of the plaint- 
iff, and the others would probably be so too, except 
for a probable misconstruction of a certain written in- 
strument: Held, that the plaintiff should be granted 
a new trial upon hls motion. Reversed. Opinion by 
VALENTINE, J. All the justices concurring.—Atch- 
won, etc. R. Co. v. Mecklin. 

MISAPPROPRIATION OF TRUST FUNDS—ASSIGN- 
MENT—SET-OFF.—1. In 1872 B & Son made a general 
assignment to R for the benefit of their creditors. R 
was a member of the firm of R. D. & Co, then having 
a claim against B & Son. Renewal notes were executed 
by B & Son forthis indebtedness, on August 6, 1873, 
payable thirty days after date. While the partnership 
of RD & Co. existed, certain portions of the trust 
fund were appropriated by R. D. & Co., with the con- 
sent of the assignee. Afterwards the firm dissolved 
and the renewal notes were transferred by indorse- 
ment by RD & Co. to D. a member of the late co- 
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partnership. In 1876 D brought an action on the 
notes against B & Son to recover the amount due there- 
on. B& Son alleged in answer that the frm R D & 
Co., while the owner of the notes, with full knowlege 
of the trust, appropriated all the property assigned to 
R to their own use and benefit, and that the value of 
the said property was largely in excess of all their in- 
debtedness, including the notes sued on; Held, agood 
defense to the notes in the possession of D, and if prov- 
ed on the trial, plaintiff is not entitled torecover. 2. 
On the trial of the action, the court directed the jury 
to deduct the value of the property converted by R., 
D. & Co., over and above the sum R reported as re- 
ceived from his firm therefor, from the amount of 
the notes in dispute, and give the plaintiff a judgment 
for the balance; that if the value of the property in 
excess of the sum so reported by the assignee, ex- 
ceeded the amount of the notes, then they were to 
find for the defendants: Held, error, as such excess 
should be distribute1 pro rata among all the creditors 
of B & Son, after the costs, expenses and compensa- 
tion inthe execution of the trust had been paid or 
provided for, and only the pro rata share of such ex- 
cess ought to have been deducted from the amounts of 
the notes. If such pro rata share of the excess is less 
than the notes, the plaintiff will be entitled to a ver- 
dict for the balance. If the pro rata share exceeds 
the notes, or if the actual value of the trust property 
converted by R., D. & Co., together with the proceeds 
of the other trust assets, exceeds all the debts of the 
defendants, including the notes, and the costs, ex- 
penses and commissions in the execution of the trust, 
the verdict will be for the defendants. Reversed. 
Opinion by HorTON, C.J. All the justices concur- 
ring.—Dunlap v. Becker. 








QUERIES AND ANSWERS. 





[*4* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries will 
be thankfully received, and due credit given whenever request- 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject - 
ed. Anonymous communications are not requested. ] 


QUERIES. 


17. A gives R Ea mortgage to B & C to secure their 
several debts. The three notes first coming due are 
in favor of B. The conditions of the notes and mort- 
gage are broken, and B commences a foreclesure, Has 
C a right to share pro rata in the mortgaged property, 
the property being insufficient to pay the amount 
against it? C. N. H. 





18. A constable levies on personal property of exe- 
cution debtor. The latter elects to take the benefit 
of the Rev. Stat. of Mo. sec. 2346, and claims the 
property as exempt, not being worth over $300. The 
property is appraised at $400. At the sale the high- 
est bid is $250. Is it the duty of the constable in 
such a case to sell the property or return it to the ex- 
ecution debtor as exempt? 





ANSWER. 

8. [10Cent. L. J.118.] Service in such case may 
be made by pubiication. See Rev. Stat. 1879, Vol. 1, 
pp. 597-8, secs. 3494, 3496. 

-M. THOMPSON. 

St. Louis, Mo. 





CURRENT TOPICS. 





A verdict rendered by a jury in a divorce case in 
England a few weeks ago was certainly a singular one, 
and about as contradictory as a finding of fact by 
twelve jurors could well be. The gist of the charge 
was the adultery of the wife,the respondent, with the 
co-respondent. It appeared that the co-respondent, 
animated by motives of malice and revenge, wrote to: 
the petitioner a series of letters bringing charges of 
daily recurring immorality between the respondent 
and himself. The petitioner was at last induced to 
act on these representations, Whilst the respondent, 
under the influence of such accusation, cut her throat. 
Although her life had been spared she hadi 
permanently injured her organs of speech, and 
was only able to give evidence at the _ trial 
in alow whisper. At the trial, the co-respondent, 
though not compellable to give evidence, went 
into the box and affirmed his tale upon oath. 
The jury in answer to the question, ‘**Do you find that 
the respondent has committed adultery with the co- 
respondent?’’ replied, ‘‘We donot.’’ And, tothe 
further question, ‘‘Do you find that the co-respondent 
has committed adultery with the respondent?’’ they 
replied, ‘‘We do.’’ And while refusing the divorce: 
they assessed damages against the co-respondent at 
£1,000, having been instructed by the court that such 
a verdict ‘‘would not be illogical or wrong.’’ The: 
Solicitors Journal explains the matter as follows: 
‘*The layman pronounces it incomprehensible; if the 
man has committed the offense his paramour must 
have committed the offense. Granted, but then our 
‘man of common sense’ forgets that all questions of 
fact must be tried inter partes, and the evidence ad- 
missible on an issue depends upon the parties between 
whom that issue is tried. The matters at issue in a. 
divorce case are, first, has the respondent committed. 
adultery so as to entitle the husband to a divorce; and 
next, has the co-respondent committed adultery with 
the respondent so as to entitle the husband to dama-- 
ges? These questions are no doubt brought before 
the jury in a certain connection, but, as the judge said. 
in Stone v. Stone and Appleton, 3 Sw. & Tr. 608, 
‘they are distinct and must be kept distinct as. 
if they were two separate causes tried by two 
separate juries.’ The admissions of the co-res- 
pondent are not admissible in the case against the: 
respondent, just as in Robinson v. Robinson and 
Lane, 1Sw. & Tr. 362, it was held that the admissions. 
of a respondent were not admissible in evidence 
against the co-respondont. The verdict in the issue 
against the co-respondent in the recent case appears to 
have depended wholly on his repeated statements, 
whether true or false, that he had committed the acts of 
adultery charged; but this evidence was inadmissible: 
on the trial of the other issue. on which the jury have, 
in effect, found that the statements were untrue. The 
co-respondent has, therefore, the privilege of paying” 
£1,000 for his statements; the husband retains his. 
wife cleared of the imputation which the statements 
conveyed, and receives, in effect, £1,000 damages for 
the making of them.’’ 





When last fall the publication of the: Revised Stat- 
utes was delayed for some time after their provisions- 
had gone into effect, it was thought that something 
more than inconvenience would result from the fact 
that while the law had been changed in many particu- 
lar, no one could tell exactly how it had been chang- 
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ed. This expectation has been realized; for last week 
it devolved upon the Governor to exercise the power 
of pardon vested in him,in order that injustice should 
not follow the printer’s procrastination. A man was 
convicted in January last of embezzlement and sen- 
tenced to two years in the penitentiary. His defense 
was that the money which had been intrusted to him 
had been accidentally burned while in his possession, 
but he could not support his own evidence by any 
other testimony. His wife was not called because his 
counsel believed her incompetent. But the Revised 
Statutes had changed the rule, and this the attorney 
only discovered after his client had been convicted and 
sentenced. The Governor, after examining the evi- 
dence, granted a pardon. It seems clear that the at- 
torney was very negligent, for it appears that the stat- 
utes had been distributed for at least four weeks be- 
fore the trial. But at all events his client can not com- 
plain. It may have been well for him that he had a 
lawyer who was ignorantia legis. If he had known 
the law and called the wife he might have fared worse 
—for the jury might not have believed her after 
all. 








RECENT LEGAL LITERATURE. 





HUTCHINSON ON CARRIERS. 


This work had been so long announced that its ap- 
pearance a little over a month ago was somewhat of a 
surprise; for the profession had become accustomed 
for more than two years to read weekly of its being in 
preparation. The delay in its publication was caused, 
however, by the untimely death of the author when 
the most of the text had been written, but the matter 
of detail—the index, table of cases and analysis of 
contents—had not been commenced. This labor, one 
which every author finds neither light nor agreeable, 
was kindly undertaken by two gentlemen whose names 
need not be mentioned here, but whose generosity at 
such a time is a pleasant tribute to our profession. 

- The whole law of Carriers is here presented in a 
volume of 600 pages of text. Certainly the subject is 
not exhausted, as it could hardly well be in this limited 
space. So extensive a branch of the law as the sub- 
ject of this treatise might easily be divided into at 
least four parts and on each part a treatise of the size 
of the book before us be written. Such a treatment 
would present these topics elaborately, would cite 
and discuss all the cases, and would be more valuable 
to the practising lawyer than a single volume in which 
the principles should be stated more briefly. This 
manner of book making is becoming popular; and 
this is caused of course by the enormous num- 
ber of adjudications on certain branches of the law 
which the reports contain, and which are being added 
to constantly as new volumes appear. But on the 
other hand a work such as the volume before us is of 
great use to the lawyer. It gives a complete survey 
of the field. It enables the student to master the 
principles within a reasonable time, and without 
wading through a mass of matter of no interest to him 
except in the exigencies of some particular case. This 
book, we incline to think, will be very popular for this 
reason. Itis written in a clear style. The doctrines 
are discussed in a manner easily followed by the read- 
er. Not the least of its merits, however, lies in the 





4 Treatise on the Law of Carriers as administered in 
the Courts of the Uuited States and England. By Rob- 
ert Hutchinson, late of the Memphis Bar. Chicago: 
Callaghan & Co. 1879. 





fact that it is the latest treatise on this branch of the 
law; and this in a subject so prolific of adjudications 
as the law of Common Carriers means a good deal. 
We heartily recommend it to the bar and the student. 
There has been room for such a work for a consider- 
able time. 





WADE ON RETROACTIVE LAWS. 


Tt may be doubted whether this work was demanded 
by the needs of the profession. It is a work of 364 
pages, devoted to a very full, and in the main, dis- 
criminating discussion of several departments of Con- 
stitutional and Statutory law, namely: Construction of 
statutes, laws impairing the obligation of contracts, 
laws divesting vested rights, statutes affecting reme- 
dies, curative acts and ex post facto laws. The book 
is thus seen to be a collection of monographs; indeed, 
the author says it grew out of an attempt to prepare 
a monograph upon State insolvent laws. His treat- 
ment of the subjects named is much fuller than can 
be found in any treatise extant; and to lawyers who 
wish a fuller treatment of any of these topics, or who 
have occasion to make a more than ordinarily full 
examination into any of them, this collection of mon- 
ographs will be found serviceable. But we doubt 
whether the book will meet any general want of this 
kind, because we doubt whether any such want exists. 
We would suppose but few lawyers would have so 
much practice in cases involving such questions as to 
require a detailed and exhaustive examination into 
each question. Those who do will thank the enter- 
prising publishers and author. 

The title of the book is infelicitous. Opening with 
a perspicuous definition of the terms ‘‘retroactive’’ 
and ‘‘retrospective,’’ it proceeds to group together 
under the common title of ‘‘Retroactive,’’ classes of 
laws which are in part prospective as well as those 
which are retrospective. One third of the book is de- 
voted to a full examination of laws impairing the ob- 
ligation of contracts, which are divided into ‘ ‘laws 
impairing the obligation of contracts entered into by 
States,’’ and ‘‘laws impairing the obligation of 
private contracts,’’ each of which sub-topics is still 
further classified; and the subject in all its 
branches is treated in a thorough and generally 
discriminating manner, and one certain to interest 
professional readers. But not all laws in this category 
are to be classed as retroactive also. The constitutional 
objection to them rests, not on their retrospectiveness, 
but on their attempt to impair, in the present or in the 
future, the obligation of a contract. The contract is 
usually, if not always, prior in time to the passage, or 
at least to the operation of the legislation. But the 
legislation is not always found to act retrospectively 
upon the contract. Frequently the obligation of the 
contract is held to have a continuing force and effect, 
the vice of the legislation then being its effect in the 
future upon such continuing obligation. Thus it ap- 
pears that, ‘‘retrospective laws’’ and ‘‘laws im- 
pairing the obligation of contracts’’ are neither syn- 
onymous nor convertible terms. It is true Mr. Wade 
is not the first so to use them. But the distinction 
has been frequently pointed out. Said Mr. Justice 
Washington, in Satterlee v. Matthewson, 2 Pet. 413, 
‘*Retrospective Jaws which do not impair the obliga- 





A Treatise on the Operation and Construction of Re- 
troactive Laws, as affected by Constitutional Limita- 
tions and Judicial Interpretations. By William P. Wade, 
Author of“Law of Notice.” St. Louis: F. H. Thomas & 
Co. 1880. 
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tion of contracts, or partake of the character of ex 
post facto laws, are not condemned or forbidden by 
any part of the Constitution, ’’ and this distinction was 
approved by Chief Justice Taney in Charles River Bridge 
v. Warren Bridge, 11 Pet. 539, and by Mr. Justice 
Strong in Watson v. Mercer, 8 Pet. 110. Soas to the 
general grouping of his chosen subjects, we find 
Mr. Wade exhibiting a defective analysis, on the 
whoie much less satisfactory than that of Prof. Sedg- 
wick. The various subjects are singly well treated, 
but the result is a collection of monographs, bound to- 
gether by no common vinculum that we can discover. 

With a lucid and agreeable style of stating and ex- 
plaining legal propositions, we find combined a turgid 
grammatical style, which exhibits occasionally serious 
blemishes. Thus it is said in one place: ‘The cor- 
poration was changed from a private toa public one, 
and its officers ousted to make room for those chosen 
in pursuance of the will of the legislature.’’ In 
another: ‘*There can be no question out that the 
power to pass laws, etc.;’’ and again: ‘*‘The power 
to pass laws which impair the obligation of paying a 
debt * * * * is a@ law impairing the obligation 
of a contract.’’? These excerpts indicate exceeding 
haste in the preparation of the book. 

In mechanical exeeution the book possesses both 
merits and beauties. It is very properly divided into 
sections, and more properly still all the references in 
the contents, table of cases and index, are to the sec- 
tions. These details being settled, it is refreshing to 
find all the top or principal references on each page 
indicating the sections, the numeration of the pages 
being properly placed in the more inferior position at 
their foot. Of the typography, it is sufficient to say 
that it is in the best dress of the press of G. I. Jones 
& Co. 





—— Among the law books intended particularly for 
local use which have been issued of late, the first place 
must be given to the MANUAL OF CRIMINAL LAW IN 
ALABAMA, by F. B. Clark, Jr., of the Mobile bar. 
Intended as a local work it goes much beyond this, 
and presents one of the most comprehensive and accu- 
rate statements of the law of Crimes and Criminal 
Practice which is to be found anywhere within the 
limits of one volume. The bar of Alabama are fortu- 
nate in possessing so exhaustive a presentation of the 
criminal law as administered in their courts, supple- 
mented with so clear a sketch of the common law 
rules. The fact that the Alabama statutes and de- 
cisions are in large type and the adjudications else- 
where in small, shows that it has been written prin- 
cipally for the State of Alabama. Had this typograph- 
ical style been reversed, it would certainly have at- 
tracted more attention as a general text book. In any 
event we must congratulate the author upon his work. 
It reflects great credit upon his learning and his 
powers of statement and selection; and points to 
him as a writer at once lucid and_ correct. 
—The Southern Law Review for February — 
March is unusually interesting. The leading papers 
are on Regulations of Common Carriers in the Carriage 
of Passengers, by E.G. Merriam; Expert’s Property 
in His Skill and Knowledge, by J. G. Lodge; Official 
Bonds of Officers, by Frank W. Peebles, and {/on- 
tributory Negligence, by Seymour D. Thompson. 
There are eighteenr eviews of recent law books.——The 
Pacific Coast Law Journal of February 7, 1880, comes 
with a supplement of thirty-six pages, containing a 
review of the recent decisions of the Supreme Court of 
the United States affecting the Central Pacific and 
Union Pacific Railroads, by Delos Lake, of the San 
Francisco Bar. 





NOTES. 


— A bill has been introduced into Congress provi- 
ding for the establishment of a Court of Pensions. 
This court is to consist of a chief and four associate 
justices. The court is to have jurisdiction of all pen- 
sion cases decided adversely by the commissioner of 
pensions. The decision of this court is to be final. 
—An effort to abolish the Supreme Court of the Do- 
minion of Canada has been defeated in the Canadian 
Parliament by a vote of 148 to 29.——The case of 
Helphinstine v. Vincennes National Bank, referred 
to in our issue of the 20th ult., has, we find on furth- 
er examination, been overruled. See 65 Ind. 582. 


——TIn an Iowa town lately the lawyers organized a 
joke on the prosecuting attorney and the presiding 
judge. A burglar was on trial, and the lawyers who 
had noticed that the foreman of the grand jury had 
omitted to sign the indictment, conspired to pro- 
long the defense and annoy the prosecution till the 
prosecuting attorney fumed and the judge wearied 
from laying down the law. When the thief was con- 
victed at last they called for the indictment and pro- 
cured his discharge. In the Circuit Court of Mont- 
real a case was called and the plaintiff not appearing 
the judge ordered it to be struck from the list. Not 
very long afterwards the plaintiff came into court not 
quite ‘‘as sober as a judge.”? His lawyer met him 
with a stern rebuke for not having been present. 
‘*Why weren’t you here, your case has been struck.” 
Trembling with rage the plaintiff said, ‘‘Anybody— 
hic—that strikes my case—hic—strikes me. Where is 
he??? 





—In the English House of Lords on the 9thult., 
the Lord Chancellor, in introducing the Government 
bill relating to the liability of employers for accidents 
to their workman, said: Last session the Government 
produced a bill on the subject, the object of which was 
to carry into effect generally the recommendations of 
the Royal Commission of 1877 and the Select Com- 
mittee of the House of Commons, 1877; but there was 
not an opportunity of proceeding with that bill. The 
bill contained only two clauses. Its policy was con- 
tained in the second clause, which provided that if any 
person in the service of any employer,or any railway, 
mine, manufacture or works was injured or killed by 
the negligence of a servant in authority of such em- 
ployer, the person injured or if the person were killed 
his personal representatives, should have a right of 
action against the employer, and such right of action 
should exist notwithstanding the fact of the common 
employment. Then came the question, what was a 
‘‘servant in authority???’ That was a question on 
which there was immense difficulty. By the first 
section the Government proposed to define the 
meaning of the words. Last session their proposed 
definition was the subject of much discussion in the 
other House of Parliament. He was not surprised 
at that, because he believed it would be impossible in 
the case to use words of definition which would not be 
open tocriticism. He did not, however, anticipate 
any serious contest as to the principles laid down in 
the second section, and if that principle received their 
lordships’ sanction he proposed that after the second 
reading the bill should be referred toa Select Com- 
mittee of their lordship’s House, by which tribunal the 
question of definition could be carefully and, so to 
speak, judicially considered. The bill was read a first 
time. On the 12th it was read a second time and re- 
ferred to a select committee. 








